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" By Mare S, Raspanti and Crege W Machase, Miller Alfano & Raspanti PC, Philadelphia, PA

.‘ fNTRODUCTa'ON

K Thn ar mh: is the second in o two-part serics examining
e potential for “crudle o grave Tiabilin™ under the

modern False Chims Act (FCA), namely [rom the incep-

~ton of the u.cupl of federal [unds until termination of
participaton in a federally funded progrm. The first

it of this article, published Iast muonty, provided a brief
overview of FCA Hability principles and began the discus-

“sion of FCA theories of liabilit. This ar ULIL completes

; Aha, discussion by examining the other major theories of

m.pandmg ]mbtht.} upder the TCA

H FCA THEORIES OF LIABILITY

.\\’Eulc, ccmm have addressed o variety of tinbility theories

" ubder the FCA, there are certain major theories of Tiability
. ‘1o be considered in connection with ahmost any muodern

TCA case, Lastmomb, we examined FCA theories of T
- ility bised on Fmndulencinducenient ol a corrmet and

- on false certification of compliunce whb federal or stue
~Taw. This month, we will delve into the other mjor FCA
theories of Hability including [or providing “worthless

Cerviees,™ Tor inndequate quality of care, for ofFabel uses
ol preseripion drugs, and or Eiluee w eomply with con-

IRtk requiremenis,
©. A, TCA Liability for Providing “Worthless Servives”

" Another developing theory ol fiabifiyy under the FCA s

. knawi as “worthless services.” This theory is haserd on the
[ usserton that, aileugh some or al services were actally

.'.pxo\'tdul the services were of “no yadue” or essentially

.:‘ the viability of this theory. For example, as held by the
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“worthless,” A prowing number of courls have recognized

U.S, Cowrt of Appeals for the Ninth Cireuit in Uniled
States ex el Lee s SwiithRline Beechaon, Ine.:

IR nowingly billing for wordhless servives or recklessly
choing so with defiburne ignomnce may be actionable
under § 3720, regardless nt any flse cervlication con-
it

W g

i[ PR § P(“ [} s 1 j_‘f)\’l'.‘l”ﬂll](.'nl Cormct l\i'll')\\'lﬂg]\ or
with defiberne ignoranee charged the govermment for
weorthless services, then there would be mud on the
government that may be pesued under the FCA,

Chaited States ex wl. Lee o SmihRUine Beeeleon, Ine, 245 Fid
1048, 1055 (Udh Gir 2001). As also held by ihe US, Cournt
of Appeals for the Second Circuin

Wi ngree that i wordhless services claim is s distinet clalm
under the [Fale Cldms] Ace. Juis efiectively derivative of
an allegmdon duna claim is ewally fadse because i@ seeks
reimbisement for i service not provided. In a worthless
services chiing, the performanee of the serviee §s so def-
cient that for all practesl parposes i s the equivalent of
no performmnce auall,

Aibes, 274 F3cb et 703 (citntton omived); seealss In
Consis Mealth Ventares, e, 112 Fed, Appx, 40, 145 (3d
Civ. 2004) (nonprecedental opinion) (*Case v in the
aren of ‘worthless services' under the FCA addresses
instences in which cither services literally are not provid-
ed or the service is so substandard as 1o be tiniamount o
no service asall.™Yy Uadted Stetes o wl, Nwdehpan v Int
Rehab, Assaes., fe, Civ A Nen O0L1857, 2006 WL 925055,




at #15 (E.0. Pa. Apr 4L, 2006) {quoting Genesis Heelth
Vinteonsdy Ulnedted States e vel, Sweenn s Corenent Care, Tne.,
270 E Supp, 2 1212, 1221 (E.D, Cal. 2002) (recagniving
existence of worthless services chaim but dismissing claim
because plaindfT “does not allege thae {Defendangs] nege
luer ol'its patdents was so severe tha, for all practica] pue
poses, the patenis were receiving no room and bonrd
services or rowtine care atall L"), Participans in gov-
ernmentfimded progrms, therefore, must be wvare of «
patential claim thar the services provided were so defi-
cient a8 0 be deemed “worthiess.” In the contexy of any
“wordiless services” claim, the key inguiry will e whether
any viehiue was provided by the putative defendimt,

B. FCA Liability lor Inadeguate Quality of Care

A corollary 1o the theory of *worthless services” is based
o allegations da o medical provider iled w provide
sufficient “quality of care™ w padens. In United States sy
el Avenedn v Cody, Piyehiaivic Clese of Okl Ine, the coant

held that such allegations sufficienty stated o claim under

the FCA:

Stuuntes and regulations governing the Medicnid prosnmum
cleagly require heajth care providers o meet gualiyy of
eare stancids, and o provider's Bdlure w meet such stan-
clurds is & ground for exclusion lrom the progrm.

b

I this case, the second amended complaint alfeges dae
[Defendant] charged the governrent for inqpadent care
of children and adolescents "wha were subjected 10
unreasorble risks of physical aned meatal baroy, inchud-
Ing sexual perpenation” and "the visk of T was sulli-
ciently unrensonible, mnd the risks of harm knewn hy

i Defendant] were sufficently {requent and biaant, that
it was improper for fDefendam] s adinit governement
instred patients into such an eavironment and o bill
the Government Payors for the care of these pdents.”
The Court declines w hold tha these aliegations, if
proved, cannot fonn the basis of an FCA chim,

United Stades vy el Jnndase Clye Payeltiamvie Chis, of Ohila,,
{ne 845 F Supp, 183, 148589 (W.D. Okda. 1996) (cita-
ton amitted). Similavly, in Dwited Stedes v NHC Healtheare
Carfr., slthough recognizing die diliculies in proof the
povernment might have in ultimately pursuing e elaim,
the court, nevertheless, denfed s defendants motion o
dismiss the FCA "qualtiy of care” cluim, holding thae

Unlike perfomning medieal wests, when auwing for the
infirmed it s nor the end product resuly that it Jsic] o
cial, s the dignity and qualiyy of life provided duongh
the care process, The Goverment has alleged it this
essential ngrcenment was grassly violserd ind the Coun

finds that for purposes of a motion 1o dismiss, tis alle-
mation siishies the rerurivemens under the FOAL

United Stetes vo NHC Healthenr Confa, 115 FL Supp. 2d 1Y,
1195 (W.D. Mo, 20001

Becisions subscouent 1o Amda, however, have relused 1o
recognize an FCA claims hased on quality of care issues.
Sew, ez, Ssvnngy 2. MenorCare Health Seres., Tnc, No, CO3-
SR20RIB, 2005 WL 40309540, ur %5 (W.D. Wash, M 4,
20403) (“[Plaindll™s] {irst claim, that hecause [Defendant's]
quality of ¢are is so poor icis violating the FUA, fails w siate
a chibm wpon which relief can be gmlm-cl.“ {Plaindl"s}
claim in essence is nsed on alleged reguluemy vicks-
tons.” ) Uniled States ex wil, Bailey v, Evtar County Hosp., 356
F. Supp. 2 759, 766 (W1, Tex, 2004) (*[Tlhe False
Claims Act should neot be used o call inio question a
health care provider’s judgment regaoding o specilic course
of reaunent . . .. Thus, the Court finds the Relator bas noy
pled & cognizable chaim under {the] False Claims Act
regarding his quality of care chim.™). The madonale for not
allowing purportedly delicient “quality ol care” 1o consi-
e an FCA viokoion is that salowing such a clainn:

would promote ledemfizion of medical malprac-
tice, as the Tederal govermnent or the gud s rela-
tor would rephice the agarieved pmient as a plain-
il Beyoned that, we observe that the courts are not
the hest forwm w resolve medical issues coneerning
levels of ce, Stste, ueal or privawe medical agen-
cies, hoards ancd sncieges are hetter suied 10 moni-
e cpuadity of cave issues,

Milew, 274 F 3l 700 (citpiion omited).

In connecton with a potenidal “quality of core” FCA
elaim, the key debate will be whather the parteular sere
ice simply constitutes a “medieal judgment” mther than
comphiance with a statutory, regulatory, or contracunl
obdimdon or faihue o render @ mandated service. a
parny can fimme the issue as the former it may deleat the
atempted FCA cldm. I the court views it as the e, the
“quidity of care” claim will e allowed w proceed at least
throuwgh discovery. In the heabthenre context, therefure,
“guality of care” remains an FCA issue.

C. FCA Liability for Off-Label Uses of Prescription Drugs

The reach ol the TCA also has extended o claims bsed
an the maketing and promotions of so-culled "ol fabel”
prescription medications under the lederal Medicnre/
Medicald Praograms. "Off lahel” uses o medicatons are
those “which are different dwn those approved by the
FDA {Food and Drug Adminisuuion.” Paskelmois, 147 F
Supp. Bd w4
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ln ParkeLavis, the court held thist o plaintft suffciendy
: slmcd a chim for viekion of e FCA for “olT fabel” pre-
- seripion medications, holding that

" Relwor alleges move than a mere wechnic viola
ton of the FDA’s prohibidon on of-label miarkes

- Ing The gravimen ol Relator's claim is that Parke-
Davis engmged inan untawlad comse of fraudulent

~ conduct including knowingly making false state-

- ments 0 doctors that cassed them o submit claims
that were not cligible {or payment by the govern-
 ment under Medicaid, Thus, the alleged FCA viol-

l'in.n‘:uisc&mnm froms unlawiul oflabel marketing

wetivity Hself—but from the submission of Medicaid

: t.hum for uncovered ofFlabel uses indueed by

L!"L.ncl.uu s fraududent conduct.

'] nl.M)mus 147 F Supp. 2d w1 52, fd. aL 48 (Lumpi tint
clu:uxb{u] a schemie of fiand designed 1o inerease the
:ubunmnn of offulel preseripdons for {the ¢ trug] for
payment by Medieaid" and “filse strements made 1o
. physicians to induce ofF-label preseriptions”). Equally sig-
: Jl_i:ﬁc.nm, the conrt further held tiant: "The fact thay such
. prescriptions are for an of-abel use is material because,
-.as the Defendant does not dispuie, the government
"~ wonld not have pa;d the elaim if it had kaown of the use
‘w whlch they were being submived,” Jd, at 53, As recog
- nized by the courtin Pae-Davis “Relaor's theory of fia
*biliy takes the Parties into wrritory that is notwell cha-
ter cr! by the existing decisional law.” J. Nevertheless, the
- court 'ﬂim\'c.d the F (4-\ clabm o proveed.?

. Ru.uulv in Ltm!rrl Startes ex rel. Hess. o Saonofi-Synthelabo
e, Cive Al No. 4:05 GV 570; 2006 WL 1064127 (E.D. Mo,
©Apr 21, 2006), the cowrt distinguished the ParkeDavis
';‘(ch;h;un and granted o defendant’s motion w dismiss an
- FCA action. The court concluded thut the plaind# failed
10 ﬁlcge suiﬁuuulv {1) the materality of the .1ch-guEly
o false misrepresentations (i.e., the misrepresentations were
Lo cmuml LG the decision pay) (id aL #7-8); {2) the neces-
. sary intent requived under the FCA because * [pIlaindd’
1 neither alleges that Defendant deliberately lied nor the
o datapr u\';ch,d by Defendant cither 1o s sales represent-
[ tives or o dogtors was incorrect or flse” (id. an F9): (3)
S the zdenuu' of specific physicians contacted by the defen-
- dant'who Alir_gcdiy then submiued false claims o
o Medicare (i, avd #10%; and () "how" the delendant
3 ‘al!c.gecil)' induced impermissible “olllabel” uses of the
‘rlrug at jssue {#d). The Hus decision, therelore, while
. cognizing the vinbility of a porential FCA claim, demon-
Jsmtes that any such claim st he supported with
h c!LLn]Ld Llcm.tl allegations ubout e alleged Mauad.
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n a potentind FCA action based on “offthalxd” prescrip-
ton medications, the inddal key ineguiries will be: (1) the
identiftcution of purportedly false information 1o pro-
mote a specilic drug for “offsabel” uses; (2) whether the
purportedly false information was maresial 1o coverage
under the Medicare and/or Medicaid Programs; and (3)
whether FDA approval exists or wis not necessary for the
particuliy “off4abel” drug at issue.

D. FCA Liability for Failure lo Comply with Contractual
Requiremenis

Uneler cenain ciroumstances, the simple fdlure 1o per-
form a service required by cortact can result in linbility
nnder the Fadse Claims Act This was the result reached
in Shaw v, AAA Engineering & Drafiing, Inc., 213 F5d 154
(10th Cir, 2000). In Shaw, the defendant undertonk to:
“provide the equipment necessary for silver recovery and
was required (o dispose of the used fHrer and other
chemicals in accordance with Environmened Proteciion
Agency {"EPAY) guidelines and standard.” Shamw, 218 F.8d
L 527,

The TS, Court of Appenls for the Tenth Cireuit vefused

to setaside the jury verdict of FCA linbilig, holding that
the plintiff “presented sufficient eidence demonsoating
AAA [the defendant] submitied invoices for full payment
an the conuunct knowing it had failed to comply with the
silver recovery conuaet requirement{.]” Shaw, 218 F.8d m
833; see genevally United Stales ex vl Hunt, 336 F. Supp. 2d
ab 439, 440 ("Medeo billed Blue Cross und hence the
Government for services it was required o render in
accordance with s contract and with stnte law—any
claims submitted that do not fulfill these pit :'uluisimn are
fadse")s Unitod Stiries ex vl Stebner v, Stevant & Stevenson
Servs., {ne., 505 E Supp.2d G694, 700-01 {5.1. Tex. 2004)
(“[AT contracton's mere request for full payment inther-
entdy represents that hie has tendered a complete and
confonming performance. . .. [A] request for full pay-
ment becomes a material misrepresentation when the
Government does ot receive the benedi of is bargain.
Indeed, an FCA violation ocewrs when the contracior
‘knowingly' makes a materiul misrepresentation.™y; Unitud
States ex el Fallon v Acevdyne Corp, 921 F Supp. 611, 621
(W.D. Wis. 1995) ("Il'a contractor knowingly fails 10 per-
forn wesiing as required by a contract, and wenders the
untesied goods, making o claim lor [l payvment it bas
surely submitted a false claim. Under such circumstances
a fulse clabin may arise from notadvising of a fatlure
parlform a materiul part of the conuact™,

The legal conclusion that FCA liability results from claims
for services now provided in accordance with eontractual



requirements s support in the legislative histery for the
False Clatms Acy, which stes than “[A] false claim may
take many forms, the maost common being o eladm for
goods or services not provided, or provided in violatdon
af contract erms, specification. statute, or regulagon.”

S, Rep. No. 99-845 av 9 (1986, mprinted in 1966
US.COAN H2GG, 5271

Where the cantraet specilically requires complinnee with
federal and siate Iwy, a defendant’s failure 10 comply with
such Taws may give vise to FUA liability, Seq, ez, United
Sttes ex el Holde; 296 T Supyp, 2d 1167, 1176-77 (C.D.
Cal. 2003) ("In the instant case, however, the contmcts
specifically stare that 8D [the defendiunt] must comply
with a series of laws and regudadons . .., The reguladons
were there fora reason,™) ("[T1FSDT is ignoring impor-
untaspects of the contracs in order 1o increase s profits,
e, environmentd and safew regulitions, it is possible
tuita cause of action inight lie under die False Chibs
Act™). Accordingly, strict complinnee with conuactual
requirements and a mechanism for monitaring such
complinnce will be essential as any devirion may resultin
an FCA claim.

E. TCA Linbility Based on Fatlure 1o Comply with Federal
or State Law and Regulations

Historically, FCA Tiability did not artse lor mere non-com-
plinnee with federal or ste Lvw aned regudadons, Se eg,
Enitedd Stetes ex wel. Ceniekin v, Univ, of Pitishigh, 192 F3d
402, 416 (5d Cir 1999) (*[Niot every regulatony violation
Is tanumownt o making a knowingly false seitement o
the povernment.™); Undted States ex sl Hafiper v, Anton, 01
Fad 1261, 1266 (Ych Cir 10U8) *Vinladons of laws, rules
or reguladons, alune do nol create o case of action
under the FCAL"). A growing number of recent decisions,
hawever, have recognized potential FOA Hahiliy lor
alieged vioktions of federal and sute bovs or reguladons.

For examiple, in Lited Stetes ex vel. Fonbilin s, Parke- Do,
BT F Supp.2d 59 (D, Mass. 2001), the court allowed an
FCA claim to proceed againsia phaymuacewdeal manufac
mrer haseed on alleged violations of the Federal Food,
Drug, and Cosmetes Act (FDCA), 21 US.CL § 3600an of

seeg., despite the fact that the FDCA did not provide fora
civil dumage remedy, holding thas

[TThe FCA g be nsedd w ercate linbiliyy where faifure w
abide by a rule or regulation amounis w a mazerial mis-
represeniations made to obtdn a govermment benefit.

E ]

Thus, the failure of Congress w provide a cause [of]
action for money diamages against a pharmiceutical

nmanufelarer for marketng off4abel drugs does no
preclude wn FCA dlaim where thie manufactirer has
knowingly caused a fidse statement w be made o geta
Lalse elaim paid or approved by the govermment in vio-
lation of 25 US.C. § 3720(1).

Freodin, 147 T Supp.2d w51, Courts have recogiized
potential FCA elaims in connection with alieged viola-
tions of a variery of {ederad and state siates and reguli-
ons. See, e, Lited Slates ex el Fient, 336 F. Supp. 2d at
438, 440 {*Meden billed Blue Gross and hence the
Government for services it was required w render in
aceordance with it conmact andd with state law—any
claims submitted thae do ne fulfill these prerequisites
are false.”); Pickens v Kenacho River Tewing, 916 F Supp.
T2, 70506 (8.0, Ohio 1896} (FCA sciion involving
Clean Water Act): Undied States e pd. Follon 2 Aceudyne
Corj., 886 F, Supp, 636, 655 (W.D. Wis. 1045) (FCA
action based on filure o comply with environmennal
stanclards); Dnited States v Fncenprorated Vitlage of Iand
Pk, 538 T, Supp. <18, 439-40 (E.D. N.Y, 1995) (FCA
acdon based on failure w comply wit: non-discrinnine
tion requirements). See generally Unitod Stotes ex rol,
Amgusting v, Century Health Svros, Inc., 289 F3d 400, 415
{6y Cir 2002) (“[Lltability can auach Junder the False
Claims Act] if the claimant violawes iy condnuing duty to
comply with the regulatons on which payment is condi-
toned.”), tn any FCA action invedving a highly regulued
indusuy, therefore, a tharough analysis of the possible
upplicsion of lederal und state laws or reguladons
{which is prrdeularly likely in dhe weea of healthaure)
must be underinken in any elTort 1o establish, avoid, or
diminish FCA liabiliy:

E. FCA Linhility Based on Allegedly False Staius Reports

Participamts in government-funded prograns may be
under die mistaken belief that FCA fiabiline may exist
only for actual requests lor payment and refated docu-
ments supporting e request for pavment. An increasing
nmher of decisions, henvever, hive recognized potemial
FCA linbiliny hased on purponedly false “siatus reports,”
which provide details of the government program at
issue. Sew, egn, Lvited Stotes e sl Bryant o Williams
Building Corp, VA8 F. Supp.2d 101, 1000 (D, .D. 201
(holding duu reasonable jury could find daily reports
and progress reports were false in vieladon of Section
3729 {al (1) and (2} (2) of the FOA), Smaus reports may
restlt in FCA Tiabiline under Section 3729(0){2) regird-
fess ol whether the reports are acwal invoices or requests
for paymenu

[T]he disuics court iiled w consider tiu the ingis
vidual progress repons, though not in themsehes

[JANUARY 2007 |




is immmu'mi

I_mn'url S!m:'wx m‘ ‘srh.w'dl o, Planning Research Corfr., 59

] Cmp,, D44 FA5d 299, Y08 (D.C. Civ. 194 (*To
] Lmdel ?37 ](‘;) (‘7} of ] shc: Fulse Cl.ums Act, Lh(:

_ 'klu,.slvi ula Lo Pprov lch. rnum] inform;e
r.omplmm.c with s obligations. Tn such
, cour s !1.1\ e wmgnm_d ;mit_nu.li ]l.ﬂnlm‘

e numm o/ Harsco (.m]r . Uniteed S!nhc. a8
q 1"’1 1()91} ( [r\]ﬂ nnplwcl wpl f_-.(_nmncm
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, __EFL} (D C. Clr. 1895). Sm m’m United States o, TDC

payment. In order for [a purty] to show that an implied
represertagon constituted a violation of the False Claims
Act, fa party] must prove by o preponderance of the evi-

- dence that fa party] dt_lzhLmLL]y withheld informmdon.™).

S grenteradly Uniled States ex ol B.v'n,:' . Boand of Trusices of
the Uniw, of Ale., 304 F3d 1453, 1460 (4 Cir, 1897)

("There can only be lability Lmdu the False Claims Act
where the defendant has an obligation to disclose omit-

‘ted informaton.”).

Twn important inquiries under this theory aee whether:
{1} the defendant, cither as o mattey of uw or as 2 matter
uf contuel, has an oblgaton w disclose information;

and {2) whether the information that wis Kizown but vet
withheld by the defendant arguably would have nffecied

“the payment decision, Under these circumstances, FCA
liability maay arise due w omission or non-disclosure by o

putative defencant.

H r CA Liability for Attempting to Conceal, Avoid, or
Decrease an Obligation {o the Government

In additon wo direct Hubiliy under ithe FCA, there exisis

- patential Tability for the socalled “reverse false claim.” A

“reverse false caim” is an atlempt to ‘conceal, avoid, or

“decrense’ an oblignton owed to the government by fling
o Tdse documents.”

Uit Stevtes pxevels Fomeere, Ine o,
Murdshons Management Gy, fue, 100 E3d 428, 439 0.1
(Gth Cir. 2003). See also United States ex vl Granderg o,
Praxain, Ire, 339 F3d 1038, 1041 n.2 Q0 Cie 2004) ("A
reverse false claing is docwmentation resulting in an
underpayment 1o the Government, as opposcd Lo a false
chaim, genemally referring 1o an inflated or false bilt for
payment from the Government,”). A cluim under Sectinn
5799} {7} “requires o plainti w prove a ‘reverse flse
claim®”: that is, thit the delendant made or used (or
caused someone else 10 muke or use) 1 flse recortd in
order w avoid or decrense an ohligation to the federd

“govermanent” Sehmidl, 386 F.3d at 242,

A ey erse false claim” most likely will urise where a party
- seeks 10 avoid ur evade conuue Wil o statutor v lines and
- penalties or o avoid disclosure of nun-mmplmncc with
- applicable stannes and regulations. Se, e, Unitid States

el Huangyan hufort & Exprt Corfr., V70 F. Supp. 2d

593 (N Cal. 2008) (atempt 1o evade anti-dumplng cus-
~oms duties stazes Secton 3729613{7) cluim); Hunt, 336 E.

Supp. 2d at 445 (“The instunt that Medeo's conduct flls

- below that conurac wiatly required of it, a penally stams

into phace throngh the operation of the contract, without
regard to when the penadty must be paid, Any efTors by
Medea to cover-up its failure, therefore, are effors that



‘conceal, svoid or decrease an obliguiion 1o pay or ransmit
money or propery 1o the Governmen,” in vicladon of 31
u.s. C 8 837206073 United States v Repnnid & Wihiteomd
Cuo., B3 L Supap. 2d 436, 44547 (S.D.NY1999) (holding
thit commoercial wavel agent incurred veverse false claim
act liability by using a favorable non-profit mailing raw). Se
generalfy Aneriven Tixtile Mfrs. fast. fne. . The Limited Ine.,
190 F.3d 730, 757 (Gth Cin 19849) ("A statee or regndation
might also impose o duty w pay or wansmil property, and
breachus of such a duty might expose a defendant w Jiabili-
ty under the reverse False claims provision.”), See also United
States v, Pemen Avmples, Ine, 195 F3d 1234 (11 Cie 1995)
(reversing dismissal of reverse alse claim holding that
defendant had ohligadon w account for fulb vahwe of any
GXUCss g(:i\"t'!'ii]"[]ul“ pi‘npcri_\‘}.

The critical inguiry for o “reverse False elaim™ case is
whether there s a sufficiently dedinite "obligation” owed
o the governmunt, See, e, Dinited Stertes exowd. Bain v
Grorgie (udf Corp., 3806 F.3d 648, G637 (Bih Cir 200:4) (T is
clear (o us thay, s the government argues, the reverse

fadse cluims ner does wol extend Lo the potentinl or contn- -

gent abligations to pay the government lines or penaltics
wltich have not heen levied or assessed (and as 1o which
no formal proceedings 10 do so have heen instiluted) and
\\}nc_h do not arise owt of an economic relationship
beween the govermment and the defendant (such as a
lease or a contritet or the like) under which the govern-
ment ;Jumdr_s some benefit 1 the defendant wholly or
partially in excheng: for an agreed or expected payment. u:
transfer of property by (or on behall of) the d(_!(.nd.m! o
(m {or the connomic I)LHCIII af) the government.”) .
(emphasis in original); United States ex wl, American Jixt
Mdfis, 1) T8 ot 786 (Ma] reverse false dcum nction L; { "
not proceed withow proof tiat the defendantmade n
filse record or stnement at a time that the defendant”

ley ive vise to an acton or debtat common law™), 1f the
obligaden is merely “potential” or "contingent,” » party

should not be subject o a Secton () (7) FCA claim: "The

abligtion cannot be merely a potendal labili: instead,
in order 1o be subject to the penaliics of the False Claims
Act, a defendant must have had a present duty o pay
money or property Uit was created by a statute, regula- |
tion, contrael, judgment, or acknowledgment of indebt-
cdress.” United States v ) Dot Conrie; 151 V.8 770, 778
{8th Cir 1897}, Accordingly:

Condngent ubligations—those that will asse only
alter the exercise of discreion by povernment
actors—are not contemplated by the statule.
Exumples ol contingent obligations inchide those
avising from civil and criminal penaliies that impose
miemetary fines nlter o finding of wrongdning: as

-gover nmt_mhmds In reality, w

oppused o quasi-contrctual obligations created by
statute or regubion (such as the impasidon ofa
standard mailing vae), contingent obligidons
(such as the imposition of a civil penadly foran
antitrust violigon) auach only afler the exerdse of
administrdve or prosectoriad discretion, and
often after o sclection from a ranpe of penaltes.

Ameriean Textite Mfiv., 190 T3 a0 758,

Fora “reverse Gdse claim” FCA case, the key inquiries are:
(1Y whether there s any fixed, definite “obligation” owed
to the government rather than a “contingent” or “polen-
tial” claim {cither i the context of specilic, agreed-upon
lines and pemdties in o contracuaf relationship) ara
statute or veguladon thad specifically requires the pay-
ment of funds 1o the government under definile condi-
tions (such as dutics owed))s and (2} whether the defen-
cunt uelized specific means tw “conceal, avoid or
decrease” that obligadon. Typicudly, the basis ol a “reverse
false claim™ FCA case will be the repors or nvoices sul-

_milled to the gavernment where an individual or enity
-omits eritical information regarding penalties, lines, or 7.

HIONEY OF property due the government.

. CONCLUSION

: ‘I“m p'n teipunts in any gmunmuu-iund(.d pmm am, the
+financial risk of such participation continues o expand.
* “While subsiantial linancial reward may be achieved

' unnnh a governmentfunded conwacy, there is also sub-
;mtm! {m.mf,mi risk. Potential FCA linbiliyy exises during
uenj moment of the reladonship involving the receipt of
any federal or siae law or
rcguhtmn apphmblt_ 1o the conduct at issue, s well us

; mmil) every dacament submitted by a program partici-

o pam mdudmg inv pices as well as any ype of progress or
owed to the government an obligation sulficiently cer in
; :mams u_pr.uL, are “in play” as a source of FCA Hability.

'_Simply st_ﬂied, the Lreadir and scope ol the theorics of

finbility now available under the FGA Tatve resulied in

_'-‘;munua! ‘eradle 10 grave liabilite” As a result, every
- uspect of the relagonship may be subject 1o seruting from
'1i1_c_u_hpcmbL ta a request for proposal, to die guality or
3 ‘compteit;nw; of any praduct or service provided, 1o spe-
- cific contractual obligations, w any potentially applicable
K ‘i,'chca al or state law or regulation, as well as w any express
or lmpl:ul certification of compliance.

, For plni_nliil‘in an FOCA action, every stone can and
£ should be wumed over while analyzing the program par- -
" ticipant’s canduct as 1 potential source of FCA Yabilign

For a defendant in an FCA action, corportions, practi- -
toners, and providers must be prepared e (1) defend
the acouraey and truthiulness of Wl submissions made
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nment-finded pi'ogmm; (2} establish the
i all products and services provided:

] liance viith conuacul, sltatony

igatons. Given the powentially stagger-

equences of anadverse decision in an

's fivanciul survival nuy well

Alfern & Raspanti PC M 1 luspandi
s in white enllur evivinal definse, comple

weition, el @l types of healtheare fraud litialion,
litigafion of . daims undwr the stnte and fderal false
AYalmughout the United States. My Mackuse con-
1CH il commercial litigation, insuraice

“l-’—!'ﬂ'r\'[’!‘l..! v e arewve |

2008 WL 22048255C (D. Mass. Aug. 22, 2003).

“ In 2 later decision, the ParkeDawis Covrt denied a defens
“dants motion for summary judgment, United States of
Awmerica ex el Franddin v, ParkeDawis, Civ, A No. 9611651,




