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The Emergency Room—The Front Door to the Hospital 
(Fraud Schemes)?

By Pamela Coyle Brecht

Fraud related to hospital services – both inpatient 
and outpatient – has led to over $511 million in damages 
and hundreds of millions of dollars in False Claims Act 
(FCA) settlements over the past 15 years. The ER has 
been aptly called the “front door” to the hospital.1 ER 
patients account for 70% of all hospital admissions.2  It 
is no surprise that the ER is also the locus of lucrative 
fraud schemes. Many ER patients are also beneficiaries 
of government healthcare programs.  In 2021, 58% of all 
ER patients were covered by Medicare or Medicaid.3 This 
percentage does not include other government health-
care programs such as Tricare, Champus/VA, the federal 
employee health benefits program (FEHBP) or private 
payors. The ER is a place rife for opportunistic fraudsters 
to cause mischief at taxpayers’ expense.  

Medical Necessity
Fraud schemes focused on charging payors for med-

ically unnecessary services have been the subject of 
FCA cases and DOJ settlements since at least 2000.4 
The government’s settlement with Hospital Corporation 
of America (HCA) in 2003 was a landmark recovery for 
the DOJ. ER patients have long been (and continue to 
be) exploited for common schemes in healthcare fraud, 
over-admitting ER patients  for lucrative in-patient stays,5 
billing for services not performed or billing for medically 
unnecessary services. 

Anti-Kickback Violations
What is lesser known, but even more insidious, is the 

prevalence of Anti-Kickback Statute (AKS) or Stark Law 
violations that impact ER operations. Clearly, ER care, 
like every other type of medical care, is highly regulat-
ed and must comply with the AKS, Stark Laws, and the 
FCA. However, to understand the way hospitals and ER 
staffing companies have become more sophisticated in 
schemes to violate federal and state laws aimed at pre-
venting fraud, waste, and abuse through emergency care, 
a brief primer on how emergency treatment is provided 
to patients is helpful.

How Hospitals Provide for ER Treatment
Hospitals operate the ER as a department of the 

hospital. The nurses, technicians, physical building, 
equipment, and supplies are all provided by the hospital. 
The medical care in the ER is rendered by an emergen-
cy physician group, made up of physicians or advanced 
practice clinicians (“APCs”, including NPs or PAs). Hospi-
tals rarely employ the physicians and APCs who actually 
provide the medical care in the ER. Instead, the hospital 
enters into exclusive contracts with emergency physician 
groups who provide 24/7 the medical care for all patients 
entering the hospital through the ER. Over the past two 

decades, these contracts have increasingly been held 
by large, national staffing companies who compete with 
community-based emergency groups for ER contracts 
with both national and more regional health systems.

Exclusive ER Contracts are Streams of Refer-
rals by Hospitals to Contracted ER Groups

Once these ER contracts are in place between the 
hospital and the ER group, each patient who enters the 
hospital ER is referred by the hospital to the contracted 
ER physician group to provide medical care. The referral 
that takes place between the hospital and the ER group 
is physically demonstrable: the hospital nursing staff 
literally delivers the ER patient to a treating room to re-
ceive care by the contracted ER group with the exclusive 
right (by contract) to treat every ER patient who enters 
the hospital. 

The federal AKS and similar statutes under state laws 
“prohibits the knowing and willful payment of ‘remuner-
ation’ to induce or reward patient referrals or the gener-
ation of business involving any item or service payable 
by the Federal health care programs (e.g., drugs, sup-
plies, or health care services for Medicare or Medicaid 
patients).”6 Hospital-based medical services like anes-
thesia, hospital medicine, cardiac catheterization, etc., 
have long been susceptible to liability under Stark laws, 
the AKS, and of course, the FCA. Emergency medicine is 
no different from these other hospital-based services in 
terms of the reach of the FCA, AKS, and Stark.

Tainted ER Patient Referrals that Violate the 
AKS Carry Significant FCA Liability

In 2019, the DOJ resolved both civil and criminal lia-
bility against one of the country’s largest hospital com-
panies based on the hospital system using ER contracts 
as inducements in violation of the AKS.7 In that case, the 
hospital provider, Health Management Associates, Inc. 
(HMA), which was later absorbed by Community Health 
Systems, Inc. (CHS), used lucrative ER contracts to in-
duce a large contract management group EmCare (later 
a part of Envision) to participate in a scheme to admit 
ER patients to HMA facilities for inpatient hospital care 
without regard to medical necessity.8 In that case, the 
government’s settlements with EmCare for $29.8 million9 
and with HMA for $260 million10 was based on the fact 
that both referrals in this scheme  (ER patients referred 
under exclusive ER contracts by the HMA hospital to 
Emcare physicians and patients referred by Emcare phy-
sicians  to the HMA hospital for outpatient ER services 
and inpatient care) were tainted by AKS violations. HMA’s 
non-prosecution agreement was based on detailed factu-
al admissions, including the admission that the conspir-
ators had used ER contracts in violation of the AKS. The 
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ER group had induced the hospital system to obtain or 
maintain the ER patient referrals by promising to cooper-
ate in the hospital’s fraud scheme to increase admissions 
without regard to medical necessity. 

Fraud schemes that employ creative use of induce-
ments to acquire exclusive ER contract referral streams 
are properly the focus of enforcement activities. Both 
parties to the ER contract, the hospital granting the 
ER contract and the ER group receiving the contract 
have been on the receiving end of DOJ scrutiny. Tainted 
referrals for ER care can lead to hundreds of millions of 
dollars in civil recoveries and criminal penalties paid by 
hospitals or ER providers to the DOJ. 

Conclusion
ER patients enter the front door of the hospital more 

frequently than any other type of patient. The ER patient 
referral stream from the hospital leading to contracted ER 
groups is the largest referral relationship a hospital has by 
volume. Like any other type of patient care, this high-vol-
ume referral relationship between hospitals and ER 
groups is and should be scrutinized for compliance with 
the AKS, Stark laws, and, of course, the FCA. The prolifer-
ation of large contract management groups (often owned 
by private equity) in the emergency medical space has 
added a level of complexity and sophistication to govern-
ment oversight of this significant area of healthcare. 
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