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GENERAL PARAMETERS OF A QUI TAM FEE REQUEST

Like many other federal statutes providing for private rights of action, the False Claims
Act (“FCA”) provides for recovery of attorneys’ fees and costs by successful relators.
Under limited circumstances, it even provides for recovery by successful defendants,
if they can prove the underlying action was “clearly frivolous, clearly vexatious or,
brought primarily for purposes of harassment” 31 U.S.C. § 3730(d)(1)(2)(4). This
article, however, will focus on how successful relators’ counsel can get paid after they
have resolved a qui tam action. To do so, they must show that the requested fees are
“reasonable” and also that they, whether acting alone or with the government, achieved
some relief on the merits by way of a“material alteration of the legal relationship of the
parties in a manner which Congress sought to promote in the fee statute.” 31 U.S.C.
§ 3730(d)(1)(2); Sole v. Florida Department of Environmental Protection, 551 U.S. 74,
127 S. Ct. 2188, 2194 (2007). Under the false claims act, fee awards to successful rela-
tots are mandatory, not discretionary. 31 U.S.C. § 3730(d)(1)(2).

The Traditional Lodestar Method

The predominant method of calculating fee awards in FCA cases, as in other fee-
shifting cases, is through use of the “lodestar, which in essence is the product of rates
times hours. Although the lodestar amount is “presumptively reasonable,” see Pennsyl-

vania v. Delaware Valley Citizens’ Council for Clean Air, 478 U.S. 546, 555, 106 S. Ct.
3088 (1986), courts differ in the scrutiny they will give to the petitioners’ rates and
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hours as submitted, as well as what rates and hours are allowable in a particular ju-
risdiction. Therefore, before undertaking representation in a qui tam case, counsel are
encouraged to become familiar with the law of the circuit in which the case is brought.
Questions as to what hours and rates are “reasonable” as well as to what adjustments in
the lodestar are appropriate in the circumstances of a particular case are the primary
engenderers of fee litigation in qui tam cases.*

With respect to the issue of allowable rates, courts refer to “market rates” or the

“rates prevailing in the community” The question then becomes “what market” or
“what community” should be considered. Alternatives can be the community or mar-
ket where the case is brought, the community or market in which counsel generally
practices, the market for qui tam or FCA litigation, in particular, or the market for
complex civil litigation, or just civil litigation in general.® Related to the“what market”
issue is the issue of whether and when counsel’s regular billing rates or the rates at
which he or she billed the client constitute the rates to be used. Should an appropri-
ate rate be determined through use of a generally applicable matrix or grid, as occurs
often in the D.C. Circuit, or through an extensive survey of prevailing rates in the
“community” or through the more informal use of affidavits from fellow practitioners?
Most courts will also include in the lodestar a factor to compensate counsel for delay
in payment, whether by use of current rates or through the award of interest, assum-
ing the fees would normally be paid as billed, added to a lodestar calculated on the
basis of historic rates.

When it comes to the issue of compensable hours or time, the submission of de-
tailed, contemporaneous time or billing records is a must—absent some very cogent
reason as to why these were not kept. Most courts do not view “block billing” with
favor, but some are much more resistant to this practice than others. Most of the time
the judge that hears the fee petition is the judge that was assigned to the underlying
fraud case, so he or she will have his or her own view as to whether the hours submit-
ted are “reasonable,” helpful or excessive. See Hensley v. Eckerhart, 461 U.S. 424, 437,
103 S.Ct. 1933 (1983). Counsel should expect close scrutiny by the court, or in the
first instance their adversary. Careful review will always be given to potential duplica-
tion of legal effort, the practice of having senior partners do the work of junior associ-
ates, the spending of time on related litigation that does not advance the qui tam case
or on matters personal to the relator and not the case.

Since time spent by a relator preparing and litigating a fee petition is general-
ly compensable, it pays to take special care in the presentation of the petition and
supporting evidentiary materials, However, most courts also decry the prospect of
litigation over fees becoming as time-consuming and complex as the underlying case.
Counsel are therefore generally well-advised to prune out questionable aspects of a fee

4. A relaror seeking fees has the initial burden of proof as to the reasonableness of the hours and rates claimed. There-
after the burden of challenging the fee request shifts to the challenging defendant.

5. See, e.g, United States ex rel. Poulton v. Anesthesia Assocs. of Burlington, Inc., 87 E.Supp.2d 351, 356-57 (D, Vi, 2000)
(holding that under Second Circuit precedent, absent extraordinary circumstances, “prevailing community” for purposes of
setting the lodestar is the district where the court sits, even where out-of-state counsel involved).
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request before the initial submission is submitted to defense counsel, and, if no resolu-
tion is reached, to the court.

il. RECENT FEE DECISIONS

A. The 2008 Mega-Fee Case

Perhaps the “largest” qui tam fee case in 2008, both in length of the opinion and size of
the award, was Miller v. Holzmann, 575 ESupp.2d 2 (D. D.C. 2008) (Lamberth, J.).
‘The underlying suit involved an alleged conspiracy in the awarding of and fees charged
for public works contracts in Egypt, which were funded by the United States. Total
liability, after a jury trial, was fixed at $90,438,087.66, which included trebled dam-
ages and civil penalties, although not all the defendants were found equally liable, and
some settled before trial. See Miller v. Holzmann, 563 ESupp.2d 54, 73-74, 144 (D.
D.C.2008). The relator had filed his original complaint in 1993; the case was unsealed
in 2001 but pre-trial proceedings apparently did not get underway until late 2005.
Miller, 563 F.Supp.2d at 74, note 1.

Surprisingly, Millet’s counsel throughout was a traditional, well-regarded, “white
shoe” powerhouse defense firm, Wilmer Cutler Pickering Hall & Dorr, LLP (“Wilmer,
Cutler”). As a “prevailing party” Miller originally sought $9,945,765.25 in fees and
$511,723.06 in costs and expenses, plus a 100% enhancement of his fees for “excep-
tional quality of representation.” Miller, 575 F.Supp.2d at 4. The ultimate award was
$7,245,169.07 in fees and $287,025.52 in expenses. 575 E.Supp.2d at 59.° This was
approximately 73% of the requested base fees—without enhancements—and 53% of
the requested base costs. United States ex rel. Miller v. Bill Harbert Int’l Constr., Inc.,
2009 U. S. Dist. LEXIS 14927, *5 (D. D.C. 2009).

1. The Court Endorses Use of Counsels’ “Standard” “Mega-Firm” Billing
Rates

Judge Lamberth's reasoning is set out in a fascinating 58-page opinion, plus appendi-
ces, which addresses various components of the lodestar. With respect to a“reasonable
rate’, the court noted that in the D. C. Circuit, an attorney’s usual billing rate is “pre-
sumptively the reasonable rate,” providing it is in line with prevailing rates in the com-
munity for attorneys of comparable skill, experience and reputation. The court rejected
defendants contention that rates charged by relators’ counsel in other qui tam litigation
constituted a benchmark against which Wilmer Hale’s rates should be measured. The
court also rejected the argument that Wilmer Hale had little prior experience with qui
tam litigation’” and charged, according to defendants, “mega-law firm rates” The court

6. ‘The court refused to find liability for fees on the parr of a defendant where the court had dismissed the refator’s
claims against him as time-barred even though the government prevailed on its claim against the same defendant.

7. Defendants contended that the appropriate rates should be those charged by highly regarded Helmer, Martins, Rice
& Popham, a Cincinnati firm with extensive qui tam expetience. Their rates, according to defendants, also conformed to
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held that Wilmer Hale’s rates reflected ‘counsel’s mega-law firm’ quality representation.”
The court used Wilmer Hale’s current billing rates to compensate for delay in payment
rather than historical rates, plus interest, as defendants argued.

2. The Court Deletes Hours Unrelated to Qui Tam Case

With respect to the hours includable in the lodestar, Judge Lamberth deleted hours
spent on some tasks which he found did not advance the successful resolution of the

false claims case, including time related to Miller’s on-going employment at one of the
corporate defendants; time spent pursuing Miller’s relator’s share (citing to a 6™ Cir.
case, United States ex rel. Taxpayers Against Fraud v. GE, 41 E.3d 1032 (6" Cir. 1994));
and time spent on “purely” clerical work—with an across-the-board discount of 0.5%
for attorney time and 5% for paralegal time to account for such tasks—following D.
C. Circuit precedent.® However, Judge Lamberth did allow most of the hours Miller’s
counsel spent in connection with a criminal antitrust case against one of the defen-
dants while the civil case was pending and hours spent on determining how to protect
documents covered by the atrorney-client privilege, which had been disclosed to the
government. The court also allowed time spent on obtaining attorneys’ fees from set-
tling co-defendants, on the theory that fee liability under the FCA is joint and several;
time spent on settlement efforts; travel time, but at one-half counsel’s “standard bill-
ing” rate; as well as time spent on non-prevailing claims because the claims were not
“truly fractionable.”

3. Counsel Chastised for Time-Keeping Practices

If Judge Lamberth's opinion had stopped at this juncture, any reader would assume that
relator’s counsel would receive most of the fees they sought. But it is in the next part
of Judge Lamberth’s opinion, labeled “Broader Defects’, that the major carve-outs oc-
cur, accompanied by decidedly caustic judicial language. These carve-outs are based on
what the court finds to be“vague descriptions” of work done, which it otherwise charac-
terizes as ‘counsel’s impenetrable narratives’ and the related use of block billing, which,
in the court’s view, significantly hinders judicial review. For each of these defects the
court made a separate 10% across-the-board reduction in the tentative lodestar, again
citing to D. C. Circuit precedent. It made another across-the-board reduction of 5% for
“inefficiencies’, primarily in the form of too many lawyers working on certain tasks.”
The court’s final lodestar calculations, after these reductions, was $6,874,509.79
for Wilmer Hale and $370,059.28 for Wiley Rein, which initially represented rela-

those in the Laffey (v. Northwest Airlines, 746 F. 2d 4 (D. C. Cir. 1984)) matrix, often relied on on in Miller to supply the
rates for a second firm which also represented the relator, from 1995 to 1999.

8. The court noted that a different conclusion with respect to such deductions was reached by the district court in
United States ex vel. LeFan v. Gen. Elec. Co., 2008 U. S. Dist. LEXIS 3020 (W.D. Ky. 2008), a case discussed below.

9. The court did not make some cuts urged by defendants’ counsel. It refused to cut some of the hours spent by rela-
tor’s counsel after the government intervened, holding that much of the work objected to was authorized by the court or
the government.
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tor Miller, The court refused to enhance this amount by any adjustments potentially
sanctioned under the Supreme Court’s fee-shifting jurisprudence, finding that the case
was not the ‘exceedingly rare” case counsel must have believed it to be to justify an
“eye-watering request” of double the lodestar amount.'” Neither the fact that the jury
handed down a $34.4 million verdict, ‘one of the three largest jury verdicts in the
almost 200 year history of the FCA, according to counsel—which was about half
the amount sought—nor the alleged existence of certain“unaccounted-for efhiciencies’,
nor any ‘quality of representation” arguments, nor one based on the FCA’s “statutory
purpose” carried any weight with the court.

The court’s total award of fees and expenses'! was $7,532,194.59, compared to an
initial demand of $10,457,488.31 in fees and expenses, enhanced to $20,403,253.56.
Although the court made significant cuts in relator’s fee request, the cuts were not
as great as those made by the D. C. Citcuit in Role Models America v. Brownlee, 353
E3d 962 (D. C. Cir. 2004), a case cited by Judge Lamberth, where plaintift sought fees
under the Equal Access to Justice Act for successfully bringing an appeal to obtain
a permanent injunction against the Army. In Role Models, the circuit court made an
across-the-board reduction of 50% in the hours requested on the grounds of inade-
quate documentation, including the use of block billing, failure to justify the number of
hours, and inconsistencies, and also reduced expenses it found were improperly billed.

4. The Fees-on-Fees Follow-Up Request in Miller

In a February 2009 fee decision, not the last according to the court, Judge Lamberth
considered, and granted in part, Miller’s supplemental motion for attorneys’ fees,
which included fees for work on post-trial motions and on the original fee petition. Bill
Harbert Int’l Constr., Inc., 2009 U. S. Dist. LEXIS, 14927, 2009 WL 481644. In this
petition, counsel sought a total of $478,198.50 in fees and $30,194.06 in costs and
expenses for post-trial merits work and $636,537.92 in fees and $119,105.84 in costs
and expenses in conjunction with their initial fee request. The total award requested
was $1,264,036.32; the total amount awarded was $732,678.74.

Judge Lamberth made reductions to Wilmer Hale's supplemental fee requests
on many of the same grounds as he reduced their initial fee request, and again ap-
plied a percentage reduction approach to achieve most of these cuts. He used the rates
charged by Wilmer Hale in each of 2007 and 2008, the years covered by the petition,'

10.  On Agpril 6, 2009, the Supreme Court granted a petition for certiorari in Perdue v. Kenny A. (No. 08-970) on the
question of whether “a reasonable attorney’s fee award under a federal fee-shifting statute {can] ever be enhanced based
solely on quality of performance and results obtained when these factors already are included in the lodestar calculation”
According to the petition for certiorari, the Eleventh Circuit’s decision in Kenny A. (532 F.23d 1209, reb. den. 547 F3d 1319
(11th Cir. 2008)), affirming the award of an enhanced fee, conflicted with Supreme Court decisions regarding the applica-
tion of fee-shifting statutes and reflected disagreement among the courts of appeals as to how the Court’s decisions should
be interpreted.

11. ‘The court applied a 40% across-the-board reduction to relator’s claimed expenses on the ground of vagueness, as
well as eliminating othet, non-compensable charges.

12, Notably, these rates, for 2008, included $695 and $700 an hour for partners and $250 and $215 an hour for
paralegals.
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rejecting relator’s request to use 2008 rates throughout “as a means of approximating
the value of the historic rates they had been paid when the services were actually ren-
dered,” based on his findings that there was no “substantial delay” in payment and that
counsels’ rates increased by a factor greater than inflation or the “time value of money.”
For merits-related work, hours were reduced by 10% for vague time entries, 10% for
block billing and 5%/0.5% respectively for “clerical work” done by paralegals and by
attorneys. Commenting that relators’ counsel were charging over $4,000 per page for
merits briefs, and finding inefficiencies in staffing as well as work on issues that were

never addressed, Judge Lamberth made a further across-the-board reduction in hours
of 5% for post-trial motions work.
Turning to fee-related work, Judge Lamberth voiced his agreement with the de-

fendants “that fee petitions in FCA cases are routine, not novel, and the law regarding
permissible recovery is well-established: 1,326 hours for preparing the fee petition in
this case is per se unreasonable.” 2009 U. S. Dist. LEXIS 14927, *26. He found the use
of senior attorneys to prepare the fee petition “disproportionate and excessive,” com-
menting that “[t]he Coutt is wary of allowing this case to become a cash cow for the
relator’s attorneys,” with defendant ultimately footing the bill. Reductions were also
warranted because of Wilmer Hale’s failure to prevail on some aspects of their original
fee petition, including their argument for enhancement. In all, Judge Lamberth made
across-the-board reductions for fee-related work of 25% for excessiveness, 10% for
vague time entries, 10% for block billing and 5%/0.5% for clerical work.

The total reductions in counsel’s fee request made by Judge Lamberth amounted
to 25.5% for attorneys' fees and 30% for paralegals for merits-based work and 45.5%
and 50% respectively for fees-based work. Consistent with his prior rulings on costs
and expenses, Judge Lamberth reduced merits-based expenses by 40%, and fee-related
expenses, the bulk of which were for experts, by 40% for non-expert costs and ex-
penses and by 15% for experts, to reflect vague time entries and failure to prevail on a
“substantial portion” of the original fee petition.

B. Other Recent FCA Prevailing Plaintiff Fee Cases

1. United States ex rel. Nichols v. Omni H. C., Inc., 2009 U. S. Dist.
LEXIS 9474, 2009 WL 365615 (M.D. Ga. 2009)

This case was resolved, on the merits, by a settlement between the United States, which
had intervened as to some claims, and the defendants. Although relator had initially
continued to pursue claims as to which the government had declined intervention
as well as a claim for retaliatory discharge, those claims were dismissed. The United
States proposed to pay relator’s counsel’s fees out of the settlement proceeds but it
objected to the amount of fees sought, and the parties were unable to amicably resolve
this issue. The district court, agreeing with some of the government’s contentions, re-
duced the hours included in the lodestar for time spent on unsuccessful claims and for
“overstafhing” by about 25%. The government had sought a reduction of approximately
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70%. The United States did accept plaintiff’s claimed hourly rate of $250.00, although
it had initially contended there was insufficient evidence on the record to support it.

The court used across-the-board percentage cuts to account for time spent on
unsuccessful claims in the absence of detailed information from plaintiff which would
facilitate such a determination. Since it appears that plaintiff's counsel had to recon-
struct or estimate his billing records for purposes of his fee application, the court
might have been justified in making more severe cuts.

2. United States ex rel. Marchese v. Cell Therapeutics, 2008 WL
4950938, 2008 U.S. Dist. LEXIS 97163 (W.D. Wash. 2008)

On the motion for attorneys’ fees brought by the prevailing relator in a case involving
the off-label use of a drug, which was settled for $10.5 million, the court awarded fees
based on the hourly rate charged in Seattle, the forum location, rather than in New
York or New Jersey, where lead counsel had their law offices. The court struck from
the lodestar calculation hours spent on the relator’s share hearing, on the prosecution
of other defendants, and on the relator’s employment claims against CT, as well as
time spent by relator’s original counsel in obtaining co-counsel. The court also re-
duced counsels’ fees on fees request from $219,916 to an amount to be calculated pur-
suant to guidelines set by the court, the court commenting that the original amount
requested “shocks the court’, included an excessive amount of time and vague time
entries, and was not based on forum rates.

3. United States ex rel. LeFan v. General Electric, 2008 U. S. Dist. LEX-
IS 3020, 2008 WL 152091 (W.D. Ky. 2008), app. filed, see 2008 U. S.
Dist. LEXIS 25191

The relators in this case were seven production employees at a General Electric aircraft
engine plant in Kentucky, who were represented by three different law firms over the
course of this litigation. The original complaint was filed in 2000, the United States
intervened in 2006, and the case settled shortly thereafter for $11.5 million. At issue
in the relators’ request for attorneys' fees was the appropriate hourly rate, a potential
reduction in hours for vagueness, duplicate work, administrative work and the like,
and a potential fee enhancement. The court reduced most of the requested hourly
rates to rates comparable to those of attorneys in Louisville, where the court sat, rather
than the Cincinnati rates charged by lead counsel, but rejected defendants argued-for
reductions in hours. It found no justification for a fee enhancement. It followed Gonter
v. Hunt Valve, 510 E3d 610 (6® Cir. 2007) in awarding fees for fees, limited to 3% of
the hours spent on the main case.

Subsequent to making its statutory fee award, the court granted a motion for accep-
tance of supplemental jurisdiction to determine distribution of the contingent fee due
to counsel under their several fee agreements, 2008 U. S. Dist. LEXIS 61025 (August
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8, 2008). Total statutory fees and expenses awarded were $2,186,696; the total con-
tingent fee, based on realtors share of the recovery of $2,357,500, was $517,500.

4. United States ex rel. N.Y. ATC Distrib. Group, Inc. v. Ready-Built
Transmissions, Inc., 2007 U. S. Dist. LEXIS 65963, 2007 WL 2522688
(S.D. N.Y. 2007)

In this case, which settled for $160,000.00 after the government intervened, relator
sought $140,134 for fees, expenses, and prejudgment interest. The court awarded a
total of $103,159,15. It refused to make any award for time spent by relator’s in-house
counsel for lack of contemporaneous time records, although it cited to cases holding
such time was generally compensable. To make up for the delay in payment, where the
client had paid on an on-going basis, the court awarded interest, running from the date
the invoices were paid, at a rate set by 28 U.S.C., § 1961.

5. United States ex rel. Ferrara v. Rosin, 2009 U.S. Dist. LEXIS 21252,
2009 WL 580321 (M.D. Fla. 2009).

This case, in which the United States intervened and settled for over $10 million,
involved Medicare billing practices. Relator’s counsel filed a fee request, asking for
$69,090.00 in fees and $5,971.87 in costs. The court allowed counsel’s claimed hourly
rate of $350.00, but reduced the lodestar hours for excessiveness, finding that the
hours claimed included secretarial-type work, hours spent reviewing various media
articles and engaging in media strategy. The court also refused to include “unidentified
charges” in the costs award, which turned out to be the bulk of the costs requested.
The total amount ultimately awarded, to be paid by defendants, was $60,572.00 in
fees and $763.15 in costs.

C. Recent Prevailing Defendant Cases

1. United States ex rel. Rafizadeh v. Cont’l Common, Inc., 553 F.3d 869
(5" Cir. 2008)

This case was before the Fifth Circuit on cross-appeals, the plaintiff appealing the
district court’s dismissal for failure to state a claim and to comply with Rule 9(b), and
the defendant denial of its motion for attorney’s fees. The appeals court affirmed both
rulings. With respect to the denial of fees, the district court concluded that the plain-
tiff had a “good-faith argument” as to why he was correct on the law and so his claim
was not frivolous. Nor was his complaint “clearly vexatious” or brought primarily for
purposes of harassment, a “rare and special circumstance.” Reviewing for an abuse of
discretion, the circuit panel found none.
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2. United States ex rel. Haight v. Catholic Healthcare West, 2008 U.S.
Dist. LEXIS 19790, 2008 WL 607150 (D. Ariz. 2008)

In this case, the court refused to award any fees under 31 U. S. C. § 3730(d)(4), al-
though it ultimately granted the defendants motion to dismiss. [t rejected defendants’
contention that they were entitled to fees because the plaintiffs had an “improper mo-
tive” and were acting to advance their own social agenda of stopping the use of animals
for medical research, finding that although plaintiffs did act to advance this agenda,
their claims were not frivolous and defendants did not show that plaintiffs’ claims
“were brought primarily for purposes of harassment.” See United States ex rel. J. Cooper
& Assocs., Inc. v. Bernard Hodes Group, Inc., 422 ESupp.2d 225, 238 (D.D.C. 2006)
(standard for awarding fees to prevailing defendant under § 3730(d)(4) analogous to
that under 42 U.S.C. § 1988; court can only award fees and expenses “‘upon a find-
ing that plaintiff s action was frivolous, unreasonable, or without foundation)” or that
plaintiff continued to litigate after it clearly became s0); U. S. ex rel. Mikes v. Straus, 98
E.Supp.2d 517 (S.D. N.Y. 2000), affd. 274 F.3d 687 (2d Cir. 2001) (standard for fee
award under (d)(4) extremely high).

3. Pugach v. M&T Mortgage Co., 564 F.Supp.2d 153 (E.D. N.Y., June
5, 2008)

By prior order, the district court in this case, in which the government had not in-
tervened, dismissed plaintiffs’ claims and held that a fee award under § 3730(d)(4)
was appropriate because plaintiffs’ action was both frivolous and vexatious. Although
defendant submitted a fee request of $244,408.02, including costs, the court awarded
a total of $81,305.83 in fees and $5,536.62 in costs.

In calculating the lodestar, and reducing the requested fee amount, the court de-
termined that the rates sought were “somewhat excessive,’ the issues involved being
neither novel nor complex and the rates themselves being“somewhat higher than rates
typically used by other courts ... even in cases involving complex litigation and where
parties are represented by large or specialty New York-based law firms.” [ The attorney
rates sought ranged from $587.70 an hour (representing a 19% discount from coun-
sel's standard billing rate) to $267.30 an hour (also discounted).] The court also found
the hours claimed were excessive in that some of the work was not or may not have
been necessary to the defense of this particular case, the use of block billing made it
difficult to determine if reported hours were duplicative or unnecessary, and on its face
the amount of time claimed was excessive in light of the “tasks at hand.”

For purposes of its lodestar calculation, the court used $250.00 as a “reasonable
hourly rate” and made an across-the-board reduction of 30% in hours billed by part-
ners as well as some further downward adjustments for “unrelated” work. It also re-
duced by 25% the charges for computerized research included in defendants’ request.

Although noting that it had the discretion to do so, the court made no down-
ward adjustment in the lodestar based on plaintiff’s financial circumstances or ability
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to pay, finding that plaintiffs had not made any showing sufficient to justify such an
adjustment.

4. United States v. Medica Rents Co. Ltd., 2008 U.S. App. LEXIS 17946
(5™ Cir., August 19, 2008)

In this case, which involved alleged overbilling for special mattress overlays, an item of
DME, defendants were successful in obtaining summary judgment in their favor on
the FCA claims against them. Although the district court awarded over $4.8 million
in attorneys' fees to the prevailing defendants, pursuant to 28 U.S.C. § 2412(b), a Fifth
Circuit panel reversed, finding, on review of the record, that the government’s claims
were not wholly without evidentiary support or could not have been “easily dispatched
by cursory review of the evidence.” According to the panel, there was “legitimate con-
fusion” about the proper billing code to use and which entities had authority to issue
guidance as to the proper codes.

5. United States ex rel. Woodruff v. Hawaii Pacific Health, 2009 WL
734057 (D. Haw. 2009)

The plaintiffs in this case, two physicians, alleged that the defendants, a hospital and
other medical providers, made false claims for payment to Medicare and Medicaid and
used false records to support those claims, and also retaliated against them by firing
them. The United States declined intervention, and all the counts of the complaint were
eventually dismissed under Rule 12(b) or Rule 56. Following entry of judgment in their
favor, the defendants filed a motion for fees under 31 U.S.C. § 3730(d)(4), asserting
that the action was “clearly frivolous” because plaintiffs brought it without investigating
or being able to articulate the basis for their allegations, and “vexatious” because it ap-
peared that suit was brought to revenge plaintiffs’ termination by the defendants.

In response, plaintiffs argued that defendants were not entitled to fees because the
court had initially ruled that they had stated a prima facie case for facially false claims,
the claims had factual support, and defendants had chosen a"high-priced Washington,
D.C. law firm” (Patton Boggs) to represent them, evidencing their belief the claims
were not frivolous.

The district court agreed that the case was not the “rare and exceptional case” in
which a defendants’ fee award was justified. Citing to Warren v. City of Carlsbad, 58
F.3d 439 (9 Cir. 1995), a Title VII case, the court agreed that a finding that the plain-
tiff had stated a prima facie case weighed strongly against a finding that the case was
clearly frivolous. The court also cited to United States ex rel. Rafizaden v. Cont’l Com-
mon, Inc., (5" Cir. 2008) (discussed above) for the proposition that even though some
of plaintiffs claims were dismissed for failure to plead fraud with particularity that did
not mean the claims were frivolous, and distinguished U. S. ex rel. Mikes v. Straus, 274
E3d 687 (2d Cir. 2001) on the ground that in that case the plaintiff’s allegations had
no objective support and “‘clearly had no chance of success”’
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Citing to Pfingston v. Roman Engg Co., 284 E3d 999 (9" Cir. 2002), the court
further concluded that plaintiffs action did not meet the “clearly vexatious” or “brought
primarily for purposes of harassment” standard because there was little or no evidence
that plaintiffs’ primary purpose in bringing suit was a desire for revenge, and other
lawsuits involving the same parties had not raised the same issues.

The total amount of fees sought was $1,267,452.55. None were awarded.

D. Miscellaneous Fee Cases

1. United States ex rel. Bogart v. King Pharms., 493 F.3d 323 (3d Cir.
2007)

This qui tam case involved allegations of misrepresentation in pricing information de-
fendants supplied to federal and state governments as a condition of their participa-
tion in various Medicaid programs. The relator brought claims on behalf of the United
States and 10 states and the District of Columbia with statutes similar to FCA. Ulti-
mately, settlements were reached with King, which included the original plaintiffs as
well as states without qui tam statues, Following the settlements' being entered into, in
most of which relator did not participate, relator filed fee petitions in which he sought
not only statutory fees under § 3730(d)(1), which defendants agreed to pay, but also
fees from the share of the settlements paid to non-qui tam states under a “common
fund” theory of recovery, in an amount up to one-third of the settlement amounts.
The district court denied this request, a ruling afirmed by the Third Circuit on the
grounds that the court did not have jurisdiction over non-qui tam states or control
over the purported ‘common fund” and that relator’s litigation did not create a “‘com-
mon fund” within the accepted or classic usage of that term. Indeed, both the district
court and the appeals panel saw the request as an attempt by relator’s counsel to enrich
themselves without a viable theory to support their claim.

iil. CONCLUSION

Once a relator settles a case with the defendant or defendants, or wins at trial, the first
and over arching task is negotiating a fair relator share with the government. A close
second is obtaining all of relatot’s counsels’ fees and costs for prosecuting the action.
Time spent at the outset of the case making sure a fee petition is sound will assist
the overall resolution at the end of the case. A review of the significant case law will
also assist counsel in avoiding traps, which may lead to costly or at least highly time-
consuming litigation. Most fee disputes resolve themselves amicably. Few resulc in liti-
gation. Prudent time spent on reviewing and editing a fee petition before the defense
or court reviews it will almost always assist in avoiding litigation.
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