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in the Industry
Today

P:udent companies will
preemptively institute

appropriate safeguards

in projects involving

government funding,

In 1862, Major Quartermaster Justus McKinstry, a mil-
itary purchasing officer, was court-martialed for, among
other things, buying horses for the Army from favored
sources at grossly inflated prices, which ultimately ben-

efitted McKinstry and his sources at the
expense of the government. President Lin-
coln dismissed him from the Army. Soon
after, responding to McKinstry’s and other
fraud, including bullets that had been
reportedly sold to the government with
sawdust instead of gunpowder, Congress
enacted the False Claims Act (FCA), now
codified beginning with 31 U.S.C. §3729.
Known as “Lincoln’s Law,” the FCA pun-
ished persons who sought financial benefit
by, in essence, “ripping off” the govern-
ment. The original enactment contained a
qui tam, or whistleblower, provision, short
for “qui tam pro domino rege quam pro se
ipso in hac parte sequitur,” loosely trans-
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lated from Latin as “he who brings an
action for the king as well as for himself.”
Today, the FCA is widely regarded as the
most effective tool to combat fraud com-
mitted against the federal government, and
the penalties are harsh. Since 1986, when
Congress beefed up the FCA to address
defense industry fraud, more than $22
billion has been recovered by the federal
government under the aegis of the FCA.
Violators must repay the government three
times the amount of the fraud, and they
are also liable for civil penalties of $5,500
to $11,000 per false claim. Further, offend-
ers can be disqualified from obtaining
future federal and state government con-
tracts. Currently, 25 states have enacted
false claims acts. Most of the state acts are
modeled after the FCA. In addition, three
municipalities, Chicago, New York, and
the District of Columbia, have false claims
acts. Whistleblowers, also known as “rela-
tors,” are permitted to file FCA claims on
behalf of the government, and they may
be entitled to between 15 and 30 percent of
the government’s recovery in these actions.
The pharmaceutical industry often at-
tracts most of the FCA-related media at-
tention because of the high dollar amount
of recent false claims settlements. The con-
struction industry has also become a tar-




get for fraud, particularly after the passage
of the American Recovery and Reinvest-
ment Act of 2009 (ARRA). Signed into law
by President Barack Obama on February
17, 2009, ARRA provided $787 billion to
stimulate the economy through various av-
enues, including construction and infra-
structure improvement projects. As you
read this, the government is spending that
money across the country on projects as di-
verse as interstate highways and water treat-
ment facilities. An interesting component of
the American Recovery and Reinvestment
Act was the creation of a website (recovery.
gov), which is designed to provide transpar-
ency regarding where and how the money
is spent. The Recovery Accountability and
Transparency Board, established under the
act, has encouraged citizens to report sus-
pected fraud, waste, or abuse. All reports are
closely reviewed, and if they warrant inves-
tigation, they are referred to the appropri-
ate inspector general. This fraud-spotting
reporting mechanism is another weapon in
the arsenal to combat fraud and waste in the
construction industry, and it serves to as-
sist relators in bringing false claims to light.
Additionally, to strengthen several pro-
visions of the False Claims Act that had
been undermined by recent court deci-
sions, on May 20, 2009, President Obama
signed into law the Fraud Enforcement
and Recovery Act of 2009 (FERA). FERA
attempts to ensure that fraud perpetrated
against the government by the submis-
sion of false claims will be brought to light
and punished under the FCA. Another
development intended to heighten FCA
enforcement has been promulgation of a
Contractor Code of Business Ethics and
Conduct (2009). Besides requiring govern-
ment contractors to develop written codes
of business ethics and conduct, this regu-
lation requires mandatory disclosure to the
government when contractors have cred-
ible evidence that an employee, agent, or
subcontractor has violated the FCA.

Key Provisions of the False Claims Act
Specifically, the False Claims Act prohib-
its certain types of fraudulent conduct.
This fraud ranges from the simple to the
complex and can be perpetrated by any-
one who submits or causes the submission
ofa claim to the government knowing that
the claim is false, or who recklessly disre-

gards that claim’s falseness. The types of
fraud most commonly prosecuted in the
construction industry are described in sec-
tions 3729(a)(1) and (a)(2) of the FCA. Sec-
tion (a)(1) prohibits knowingly presenting,
or causing to be presented, false claims to
the government. Section (a)(2) prohibits
using a false record or statement to get a
false claim paid.

“Knowingly” means that, with respect to
information, a person “(1) has actual know-
ledge of the information; (2) acts in delib-
erate ignorance of the truth or falsity of the
information; or (3) acts in reckless disre-
gard of the truth or falsity of the informa-
tion.” 31 U.S.C. §3729(b). Further, intent
to defraud is unnecessary. Someone only
needs to know that the information is false
when it is presented. 31 U.S.C. §3729(b).

A “claim” can include requests for prog-
ress payments, final payment, equitable
adjustments, or any other type of payment
request. Therefore, while the language of
the law is clear, the actual conduct prohib-
ited is not so clear.

Types of forbidden conduct run the
gamut from obtaining a contract under
false pretenses, padding hours, costs, and
performing substandard work, to making
misrepresentations concerning site condi-
tions or materials and submitting inflated
requests for equitable adjustment. See, e.g,
Daewoo Engineering and Construction Co.
v. United States, 73 Fed. Cl. 547 (Fed. CL
2006). Not only the prime contractor pre-
senting the claim to the government may
be held liable, but also a subcontractor on
a large project that submits an inflated bid
or false claim to the prime or general con-
tractor may be held liable even if that sub-
contractor, or architect or any other party
submitting a claim, deals directly with
the federal government. Indeed the False
Claims Act assigns liability whenever a
person knowingly submits a false claim to
obtain money or property whenever the
government provides funding.

False Claims in the

Construction Industry

False claims liability often occurs in collu-
sive bidding schemes, kickbacks, and filing
of false certifications of compliance. Col-
lusive bidding is a practice in which sev-
eral contractors work in concert to ensure
a high bid price for the winning bidder.

Collusive bidding practices by competi-
tors, or bid-rigging, also violates section 1
of the Sherman Antitrust Act. Such prac-
tices might involve a bonus or loser’s fee as
part of an arrangement in which the win-
ning bidder will hire the loser to perform a
part of the contract. The loser’s fee is rolled
into the bid price and inflates the amount
of government money spent on the project.

False claims liability
often occurs in collusive

bidding schemes,
kickbacks, and filing of false
certifications of compliance.

When funds for projects have multiple
sources, it is often difficult to track how
government dollars have been spent. The
courts have tackled this tracking problem,
particularly in circumstances in which
local money and federal dollars have been
intertwined in a particular project. The
U.S. Supreme Court stated in a 1943 case
that the collusive bidding scheme did not
expire with the execution of the contract.
Its taint entered into every swollen esti-
mate that was the basic cause for payment
of every dollar paid by the government.
United States ex rel. Marcus v. Hess, 317 U.S.
537, 543-44 (1943).

Kickback schemes have also been found
to impose liability under the False Claims
Act. A prime example involved a case in
which an Amtrak project manager sug-
gested that an asbestos-remediator sub-
contractor inflate its bid to incorporate a
kickback to the project manager, which
was referred to as a “consultant fee.” United
States v. Safe Environment Corp., 2002 WL
976033 (N.D. Il1. 2002). The subcontractor
submitted the inflated final invoice, with
the “consultant fee” included, to Amtrak.
On discovery of the kickback scheme, the
project manager was criminally convicted,
and the subcontractor was found liable
under the FCA for submitting a false claim.

Another forbidden practice punishable
under the FCA is false certification. False
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certifications submitted during the course
of a bidding process, such as certification
that a contractor has met contractually
mandated, disadvantaged-business enter-
prise utilization when it has not, are also
sufficient to impose FCA liability. United
States ex rel. Stierli v. Shasta Services, Inc.,
440°F. Supp. 2d 1108 (E.D. Cal. 2006). Other
false certifications of compliance that may

T _—

A relator is protécted

by the provisions of the

False Claims Act from
retaliation for bringing
false claims to light.

implicate FCA liability include representa-
tions concerning timely payment to sub-
contractors for the purpose of obtaining
progress payments, as in Lamb Engineer-
ing & Construction Co. v. United States, 58
Fed. Cl. 106 (Fed. Cl. 2003), certifications
regarding minority-owned businesses, as
in United States ex rel. King v. F.E. Moran,
Inc., 2002 WL 2003219 (N.D. IIL. 2002),
wage compliance certifications, and qual-
ity of project materials certifications, as in
Allen v. Beta Construction, 309 F. Supp. 2d
42 (D.D.C. 2004).

Perhaps the most famous example of
false claims liability in the construction
industry involved Boston’s Central Artery
Tunnel Project, also known as “The Big Dig.”
This huge construction project exceeded its
schedule by many years and also exceeded
its budget. Defects in slurry walls caused
flooding of the tunnel roadways on several
occasions, and a defective ceiling collapsed,
causing the death of a young woman. Both
Massachusetts, under that state’s version of
a False Claims Act, and the federal govern-
ment, under the federal FCA, brought a false
claims case against Bechtel-Parsons Brinck-
erhoff, the joint management firm and main
contractor on the project. Bechtel-Parsons
Brinckerhoff, which designed and over-
saw construction of the multibillion dollar
project for more than 20 years, allegedly
failed to properly oversee subcontractors
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that were overcharging based on employee
classifications and using inadequate mate-
rials for the construction. The case against
Bechtel-Parsons Brinckerhoff eventually
settled for $407 million, including settle-
ment of the alleged false claims related to
ceiling compliance certification, failure to
properly oversee slurry wall construction,
and claims related to subcontractor over-
billing. Claims against other contractors
on the project have allowed the state and
the U.S. government to recover over $500
million to date.

Boston’s Central Artery Tunnel Proj-
ect involved two simple, straightforward
claims: certifying payment of apprentice
workers at higher than normal journey-
man rates and overbilling the time spent on
a project. Complex false claims, however,
were involved in the Daewoo Engineering
& Construction Company case. Daewoo bid
on, and won, a United States Corps of Engi-
neers contract to construct a 53-mile road
around the Pacific island nation of Palau,
not only because of Daewoo’s impressive
qualifications and history, but also because
its bid amount was significantly lower than
the next lowest bid. Daewoo immediately
ran into trouble completing the project
in three years as planned, purportedly
because of adverse weather conditions,
difficulty in compacting the local soil, and
the logistics of dealing with the lush, jun-
gle environment. However, it became clear
in subsequent litigation that Daewoo had
originally bid low on the project with the
intent of making up the difference with
requests for equitable adjustments.

After beginning the work, Daewoo sub-
mitted an equitable adjustment request of
$64 million, 86 percent of its original bid
price on the entire project. When the gov-
ernment denied the claim, Daewoo sued.
After the company presented its case, the
government filed claims against Daewoo
under the False Claims Act and asserted
other fraud claims. The court hearing the
case found that Daewoo had deliberately
underbid the contract, obtaining the con-
tract under false pretenses. The court also
found that $50 million of the $64 million
claim for equitable adjustment was fraudu-
lent because it had been submitted with the
intent to “get the government’s attention.”

The court awarded a $10,000 civil pen-
alty to the government against Daewoo for

filing the false claim, awarded $50 million
to the government under another fraud-
prevention law, and also identified 762
other instances in which Daewoo had made
false claims or relied on false records, in-
cluding its own soil compaction studies
and overstatements that misrepresented
the cost of at least 700 pieces of equipment,
Without deciding, the court suggested that
the $10,000 penalty then in place for viola-
tions of the FCA for each of the 762 separate
instances, or $7,620,000, might be appro-
priate as an additional penalty under the
FCA'’s statutory scheme.

Whistleblower Claims

Construction companies need to be aware
that one of their own employees can file
a False Claims Act claim. A private per-
son, commonly known as a whistleblower
or relator, who is aware of potential mis-
conduct can file a False Claim Act claim.
This relator normally seeks the assistance
of an attorney to file a claim. The reason
is that a private individual does not have
the necessary knowledge and expertise to
file a civil action for a false claim and suc-
cessfully prosecute this type of action on
behalf of the government. When a claim is
initially filed in court, it is filed under seal,
meaning that the alleged wrongdoer and
the public are not, at the outset, informed
that a lawsuit has been initiated. The gov-
ernment then has a 60-day window to
review the claim and determine whether
to intervene. This period of secrecy may be
extended for good cause, and often is, while
the government investigates. Intervention
by the government limits a relator’s abil-
ity to guide a case. On the other hand, the
government’s intervention provides signifi-
cantadditional resources to investigate and
prosecute the whistleblower’s case.

Ifa case is ultimately successful and the
government recovers, a court will review
the degree of assistance provided by a rela-
tor and determines the relator’s share of
the recovery based on that assistance. Typ-
ically, the more work the government has to
do to prove a case, the less the share of the
recovery the relator will receive.

Generally, to bring a FCA claim, the
wrongdoing must not have been previously
publicly disclosed prior to filing the claim.
Public disclosure of the fraudulent claim

Qui Tam Issues, continued on page 72



Qui Tam Issues, from page 26

may bar proceeding against a wrongdoer.
Further, a relator’s claim will not usually
succeed if another relator has already filed
the same or a related claim.

A relator is protected by the provisions
of the False Claims Act from retaliation
for bringing false claims to light. 31 U.S.C.
§3730(h). Penalties for violating the non-
retaliation provision of the FCA include
reinstatement, double back pay, and rea-
sonable attorneys’ fees.

Procedures That Limit Construction
Companies’ Exposure

Given the large monetary exposure of a
construction company that is accused of
violating the False Claims Act, it is impor-
tant to take extra precautions in projects
involving a governmental entity. A con-
struction company can take the following
actions when working on a government

funded project to minimize its exposure to

a claim under the FCA:

o Implement a written code of business
ethics and conduct.

o Periodically review the contract, speci-
fications, and other contract documents
to make sure that the company is in
compliance.

o Make certain that certifications, such as
timely payment to subcontractors, qual-
ity of materials, and employee classifica-
tions are accurate and complete.

o Assign individual responsibility for
certifications.

o Make sure that the company has inter-
nal controls set forth in a written proce-
dure that assures that management will
“sign off” before a certification of com-
pliance is issued.

o Whenever a certification of compliance
is issued, follow the internal control pro-
cedures before issuing the certification.

o Periodically perform internal investiga-
tions to forestall the risk of false claims.

o Periodically perform a fraud risk
assessment.

o Evaluate controls designed to prevent
or detect fraud, including management
override of controls.

o Periodically review billing procedures.

Conclusion

Penalties under the False Claims Act far
exceed the cost of investigating and estab-
lishing appropriate procedures. Conse-
quently, prudent construction companies
will take preemptive measures to reduce
the probability of becoming involved in a
False Claims Act prosecution. Instituting
appropriate safeguards in projects involv-
ing government funding pays off because
the False Claims Act levels the playing field,
severely penalizing companies that don’t
play by the rules. Fd

LOL Provisions, from page 33

City of Dillingham v. CH2M Hill Northwest,
Inc., 873 P.2d 1271 (Alaska 1994); Lanier v.
Planners and Engineers Collaborative, Inc.,
663 S.E.2d 240 (Ga. 2008).

In City of Dillingham, the Alaska Supreme
Court held that Alaska’s anti-indemnity
statute, which prohibited agreements to
“indemnify” a party for its own negligence,
applied to an engineer’s LOL provision and
rendered the provision unenforceable. 873
P.2d at 1277-78. In that case, the LOL pro-
vision purported to limit the engineer’s lia-
bility to its client for the engineer’s “sole
negligent acts.” Id. at 1272. Unlike the
courts in RSN Properties, Precision Plan-
ning, Ocotillo, Fort Knox, and Valhal, how-
ever, the Alaska Supreme Court refused to
recognize a distinction between an agree-
ment to indemnify a party for its own neg-
ligence and an agreement to limit a party’s
liability for its own negligence. Id. at 1277.

In Lanier, the Georgia Supreme Court
likewise found that an LOL provision in
an engineer’s contract was unenforce-
able because it violated the state’s anti-
indemnity statute. 663 S.E.2d at 243-44.
The court noted that although the LOL pro-
vision purported to limit the engineer’s lia-
bility to his client to a specified sum, this
particular LOL provision violated the anti-
indemnity statute because it allowed the
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engineer to shift its potential liability to
third parties, including the public, to the
engineer’s client even though the engineer’s
“sole negligence” would have caused the
damages. Id., at 24344,

Two Georgia Supreme Court justices,
however, dissented from the majority’s
interpretation of the engineer’s LOL provi-
sion, finding that the LOL provision did not
offend the anti-indemnity statute because
it merely capped the engineer’s liability, as
opposed to completely shifting the engi-
neer’s liability to its client. Id., at 244-48.
The dissent, thus, would have upheld the
engineer’s LOL provision, a position which
appears to be the prevailing view in Geor-
gia based on the subsequent Georgia appel-
late court decisions in Precision Planning,
RSN Properties, which were decided in
2009.Even taking into account the City
of Dillingham and Lanier decisions from
Alaska and Georgia, and even if your state
is one of the majority of states that have
yet to decide whether LOL provisions are
enforceable, compelling authority from
reported decisions in several states cer-
tainly would make it worthwhile to talk
to your design professional clients about
including LOL provisions in their con-
tracts. Obviously, practitioners should con-
sult their local laws, including all applicable
anti-indemnity statutes, to ensure that the

language and application of the LOL pro-
vision will not violate a recognized public
policy or state statute.

Likewise, practitioners should also
review their respective state laws regard-
ing the general enforceability of LOL pro-
visions to determine how best to craft these
provisions so that courts will uphold them
iflitigation arises. Some factors to consider
when drafting a LOL provision include
making sure that the language is clear and
unambiguous, the provision is specifically
incorporated by reference into the con-
tract and negotiated, which you can accom-
plished by securing an acknowledgment
of its existence from the contracting par-
ties, and the amount specified in the LOL
provision is reasonable relative to your cli-
ent’s scope of services and fee, the size of
the project, and the potential exposure for
damages.

LOL provisions, as the title of this article
suggests, are no laughing matter. Indeed,
your clients unquestionably will take you
very seriously when they hear how they
can reduce their potential risk by 10, 15,
or 20-fold compared with their exposure
without the benefit of contractual LOL pro-
visions. So, if you represent design profes-
sionals and have not talked to them about
the benefits of an LOL provision, now is the
time to have that conversation. FD




