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“One Size Doesn’t AR

By Marc S. Raspanti and Gregg W. Mackuse, Miller Alfang & Raspanti PC, Philudelphia, PA

L INTRODUCTION

The Federal False Claims Act (FCA)Y, 31 US.C. 5873090 o
s, 1 te primary civil litgaton tool used by the U.S.
Govermment (Govermnent) and qui s relnors (also
known as whistieblowers) against ndividuoals and eimities
g seels the recovery of funds alleged o have been wrong-
fully obtained from the Federal Treaswry.! In genernl, the
TFOA imposes civil Habiliey for both aciual damages and
civil penanhies against anyone who knowingly submits fidse
or fimudulent claims for payment w the Government for
services or products not provided or for subsumdard sern-
fces oF products, Over the Lust decade, the primay locus
of FECA ces his heen in the healtheare industry. Given
the billions of dollars expended by the Coversment on
healtheare, whether under the expanding Medicare pro-
e including the new Part D program, the Medicaid
pragraun, or health benefis for federal enployees, any
heabtheare institution, pharmceutical company, or
provider of healthcare products or services vemains vl
nerble o poental or aclual FCA liahiliy

In yeurs past, dsere existed a veladvely sunightfonvard
measure of dhamages applicable 1 FCA clidms, Today,
however, an incrensing number of decisions involving
ever e complex cwses have recognized more expan-
sivie imensures ol damages under the FCA. Aceordingly, ol
potentid measures of damuges in FCA cases must be
understood Iy the Guverniment, defense counsel, and
relators’ counsel anempting o reeover and defendants
seeking o aveid or minimize their damages exposure.

Il THE TRADITIONAL FCA MEASURE OF DAMAGES

The madern FCA sutes simply that s defendant is Jiable
foor =% thaes the amount of dmuages which the Govern-
ment sustaing because of the nctof it person. . ..7 3]
LLS.C. 8 570 &) (2006}, The sixn-lowr thousand dellar
($64,000) question (or in FCA coses what might be a hil-
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Tion dollar question) is: what are the “damages” that fill
within this statutory provision?

For decades, courts consistently Jive ardcantuted o imple
and stenightorward measure of dunages under the
FCA—the difference brtween what "was paid” and “what
shonld have been paid” As stued by the U5, Court of
Appeals for the Nimh Gireuie

Ordinauily the mensire of the government’s damages
would be the amosn. that it paid out by reason of the false
statements over and ibve s it would ave paid i e
cliims hiad been wathiul. Such a nale s readily applied, for
exsunple, where a false clabo, showhog wnrend costs, is
matke in connection with a cosk-phus type ol contraet.

United States v Woadbioy, 359 F2d 370, 374 (th Cia
HI6B}. As also held by the VLS. Cowrt of Appeals Tor the
Eieventh Cirvouic

Case law indicites the measure of damages s penemlly
determined 1w be the difference beoveen what the gov
ernment actally padd on the faadalen chibm and what
it would have paid had there been Bir open and com-
petitive bidding.

Untited Steckes v Killorgh, 848 F2¢l 1525, 1532 (11th Gir
1988) (cindons omiued},

This mewsure of dunages has its genests inowo ypical
1vpes of FCA cases, namely: {1) a defendant’s laudualent
averpricing of gouds or services; or (2) moods or stivices
ot provided vet bifked o the Government. As aptly sti-
eel by the B.S. Court of Appeals Tor the Fifil Gironit

The cases it luwve considered the applicaton of this
statute’s double dumiuge provision e generally been
af twa kinds. One Fine of cases involves s overpricing
[or what wis sold wud deliverad o dhe government,



Here the diunage sustained by the United Saes is the
diflerence henveen the reasonable cost of the goods sold
and the price the government actually gaid for the
anods, and recovery is double it amonnt. . ..

In the other lne of cases, the government has been
billed and has paid lov g greater quandty of gonds or
services than it has received, The basis for the double
damage recovery is then the amount it paid for the
goncds that were shortin delivery,

Lhnited States v, Aswacdex, Tuc., 468 F24 1005, 1010-11 {(Hih
Cir, 1972) (chations omited).?

Existing Supreme Coury precedent supports this uadidon-
af messure of dumages, In United Stodes 2 Bornsteln, 423
LLS. 303 (1976), the Cowrt found thut an appropriate
measure of diimages in an FCA ense is "the ditference
between the niarket value of the [product or service] it
received and ronined ad the nueken value dug the
[praduct arservice] would ave had il (it} had been of
the specified qualit.” 4 at 317 n.13. The Supreme Court
i Bornstein acdopted this measure hecause it "maximizes
the deterrent impagce of the [previous] double-damages
provision and {ixes the rebuive rglus and fabilites of the
respective parties with maximum precision. . ™ fd

In applivaton, however, dere may be many practical dilfi-
culties in establishing the "markel value” of tie product
ar service supplied or "whag should have been paid” by
tie Government. The issue becomues, therefore, whether
there awe possible alternative memsures of damages that
are available under the FCA or whether a defendant may
avoidt Hability due to a plaintill’s Failure 10 establish hwm
from the putative delendant’s alleged wrongful conduct

Thase secking dgid applicadon of the tditional measure
ol damages in FCA cwes ofiwn overlook the fact that
nothing i1 the wxe of the FCA or i legisladve history
reflects that Congress intended the FCA 1o provide [ora
single measure of diunages. As noted by the court in
Killougfr

Na single rue can be, or shoukd be, sined for e deter-
mination of damages under the Act. . . Frawdulent
interference with the government’s activites dinnages
the grovertment innamerous ways that vy from qise 1o
case. Accordingly, L .. the comnts should remain free 10
fashion measures ol daniages on a cose by cuse basis. . ..
[Clots shouded be guided only by the principles
the United Siates’ dianages should be libeatly muensured
10 effectuate the remedial purpases of the Act, and thi
the United Sutes shonld be aflorded a [l and com-
plete reeovery of all its damages.

Killmgzh, 848 T.2d ae 1582 {citsion omitied).

As a rusub, abhough e nadidonat measire of FCA lan-
guage is often recited as the inidal inquiry that must be
undertaken for an analysis of damages issues, couris have
recognized, a5 u general prindple, tha there is no single
meustre of damages that governs claims under the FCA
S, e, i, a0 1532 ("Uhuder the [FCA]L there is no ser fon-
aika for determining the govermment's et damages™).
Ser also BAIY—Chmbat Systeans Dizision of Heavvea Corfr, o,
United States, 44 Fed. CL 141, 147 {Fed. QL 1998) ("Becausc
eack case under the FGA fnvolves vnique wypes of danage
1o the government, @ formula for cadeulating diumages
mnst. be crented for vach case that will provide te gov-
ernment with is damages divecly cansed by the filing ofa
Liadse elaim,™), Aceordingly, the poential measures of divn-
ages in a FCA case will be heavily dependent on the pin-
ticular facts underiying the conduct at issue. As succinetly
stated by the court in United Stades o Cobrera-Dhiaz, 106 T,
Supp. 2d 254 (DR 2000):

Therc is no set formula for measuring damages
under the False Clidms Act. Damages have been
measured in a variety of ways and the mesure
applicd by the conrts in specific eases has been
greatly influenced by the nature of the frd and

"

the gpe of Government vansaction alfected by it

A, ar 2484,

The FCA, therefore, specifically contemplates on ata min-
imum, cerininly does not preclude the applicadon of
alternative measures of damages, Further, in pursuing or
delending against aliernative measures ol damages, par-
ties must be aware that difficuldes in procf will not neces-
sarily preciude s plaindfT from secking damages, panico-
farly where o plaindgil’ e establish thac the difliculyy in
estabtishing e exwent of diumages was a resubt of conduct
by the defendant. As staled by the U.S. Supreme Court in
Bigeline 1, BRQ Rexdio Pictuns, 327 1.5, 251 {19456}

In such a case, even where the defendant by his
own wrong hias prevented i more precise computa-
tion, the jury may not render & verdict based on
speculadon or guesswork. But che jury iy make 2
just and reasonable esdmite of the danage based
on relevant da, and render its verdice nccordingly.
In such circumstances “juries are allowed 1o act on
probable sud inferentiad as well as (upon) divea
and positive proof.” Any uther rule would enable
the wrongdeer o profit by his wrongdoeing at the
expense of his victdm. Tt would be an inducement o
nmke wrongdoing so elfective md complele o
every ease s 1o preciude any recovery, by rendering
the meusure of damages uncerain. Failure e apply
it would mean that the more grievous te wrong
done, the less likelihoad there would he of i recov
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“ery. The most clemenuny conceptions of justice
_and public policy require that the wrongdoer shull
- hear the Hsk of the uncertingy which his own

Lwrong bas ereutud,

S ot 26465 (chiations omited) S Sre aldo Killsugh, 348
F2d ap 1531 (following Bigelow in FCA cse). The issue,
 therefore, is what addidonal measures of dumages may be
“available in an FCA case under existing jurisprudence.?

I1. ALTERNATIVE MEASURES OF DAMAGES
_ UNDER THE FCA

\'lnia. counls have acddressed a vdetly of danges issues
‘under ihe FCA, there are three major potential measures
' -of damages that can snd must be considered in connec
*don w:Lh almost any modern complex FCA aise. Each of
“these will be discussed in wm.

‘A .D@”.Iﬂgfl‘ Bresed an the Contract Priee or the Full Volue of the
© Contrant

R.llht’l‘ than aceept the mere différence in wlue as the
‘measire of damages, tiose prosecuting FCA cases miny
sseek what can appr upn.m'i) be referred w as the

- nut_h_-.n opton™—ile entire cont .ulpnu:—-—-hv chining
u haL Lha_ Govermument received "no value” rom the con-
.\c:! This measure of damages may arise by the FCA con-
i Lc\t.m Lhosc eases where Lhe defendant is alleged 10 have
;;})l mmdrd worthless servces™ to the Government, Sre

: I;hu_lr;(l‘ States e sl Loe v SmithKiine Beecham, Ine., 245 Fid
1048, 1053 (Oth Cir, 2001} (“{R]Inowingly billing for
worthless services or recklessly doing so with deliberate
Enomnce may be actionable under § 8729, regardiess of
my fhise certification conduct. .. I . . party 10 a gov
srment contract knowingly or with deliberme ignorance
charged the government {for worthless services, then
there would be fraud on the governiment that may be
fpmsm.d under the FCAY (citations omviued); Mibes 1t
‘kS!:mn, 274 F3d 687, 703 (2d Cir 2001) {“We ngree that o
Cworthless services cluim is a distiner elim unt!w the
[I'a]sc Claims] AcL It is effectiv sely derivative of an aflega-
tion that a claim s facwmlly false becanse it seeks reim-
buncmmt for a service not provided. In o worthless sen-
ces claim, the performance of the service is so deficient
Tt for afl praciical purposes itis the equivalent of no

o performamer ac ") (chadions omiued), See elo Hun,
336 I Supp. 2d au 439440 ("In seme cases, such as the
dmg shoring aliegmions, Medco allegedly bifled for
products that it simply did not provide. I the allegations
"‘13"|e rue, these Bills could form the busis of @ fhlse claim ..
~Ieseems clear to this Court tat any drugs charged for
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and not delivered are potentinl violdons of §

[37297 () (1)),

This mewsure of damages, atbeit challenging, has growing
support it case tow For exaunple, in Aemdoy, the defen-
dant Tailed o provide aircradt engine bearings as speci-
fied v a commed 465 Fid s ](}05 Instead 0[ providing
the contraciually mandated product, the defendant pro-
vided diferent bearings that had been “reworked” by the
defendant, Jd, 2 1006, The defendant was found o have
violated the FCA by deliberstely mishibeling the product
provided and lluimb to comply with the conuna speciti-
cadons. fd. av TOU7-08, While refusing to altow the
Government to recover Iis costs in remuoving and replac-
ing the bearings, the Agodey ot nevertheless awarded
the government the full wmount of the conbac price
holding thm:

W think that a proper applicaion of the double dam-
age provision mits the govermment's chain 1o the
amount thit was paid out by reason of the false cain.
We treat the mavter as it the chtims for $27,000 for P/N
171814 bearings were false becanse those bearings were
never delivered, The government paid S27.000 for e
s it ik nos veeelve,

Jelut TOTL Fuailure w provide a producy, therefore, other-
wise consistent in all respects with commet specifientions
could implicate the full conact, price measure of damages.

Similarty, filure w comply with mandated convactoal
reguirements viewed as essential o complete contract
perfornunce eould also trigger applicaton of this mens-
wre of damages. In United Stater ox ml Compton o, Midsuest
Specialties, Ine, 142 F3d 286 (Gth Gir 1998}, the US,
Court o Appends for the Sixith Circuit awarded the
Goverminent the full contract price where the defendant
falled o provide the contacamdly mandated inspection
towr brake-shoe kits for jeeps {or the US. Armiy, holding
that “the governmaent is endded o full damages where it
proves it received no value atall,” /d. at 304, Signilicandy,
in Complon, the Skxth Cireuit rejeeted the anmument thid a
defendant shoukd be entitled 1o a set ofl or eredit for any
sthie received by ihe Government:

[A] setolf bused on value puportedly received would
create a perversa incentive systen in which government
contractors could endanger the lives of American sol-
dliers by providing substandard mmeriet [sicl, ind the
Army would be deterred from comeedng the danger
beeause it would be forced 1o hear the cost of any use i
received from the substandard goads before their
delects were discovered,



fef. ar 305 n 8. OF importance as well is the district cowry's
opinion in Complon where, as held i the cours:

[M]esuring damages by the contmel price compons with
the FCA's goal. Congress ineneded for the FCA w lielp
throtdle munpant defmanding of e government, No con-
wastor should expose die government wo the sk of
uptested brake components, Nov should a resadclive judi-
cial view of dinnages allow a government conuacior
easily risk that s fatlure (o test will go wndetcered, or thiu
even apon detection i will nos suffer sever consequences,

Ulniteed Sterbes ex el Compton v Midkwest Specialties, fne, No.
ZHICVTONS, 1995 WL 811966, ac ™3 (N, D, Ohio Sept, 27,
1895) {citation omited).

In Undted Sttex ex el Roby v, Bocing, 302 F3d 637 (6ch Cir
2HI2). the Sixdh Chrendr, following i previous decision in
Comptan, held tha “dhie Government may reeover dam-
ages tnder the FCA for the loss of o helicaprer that resudis
from the fuilure of a defective (lighecvitienl component
part.” Jd. at 648, Again, the Sixth Cirenit rgjected the
cefendant’s stiempt o restrict damages hased on the
“value received” by the Governnnent or the defendunc's
atenpt o ini damiges solely o tie cost of te defective
PArL Or CoOmponent:

The fact that every conmponent bt one conformed 1
conict requirements is not legslly significant when the
delective gear was “fHght erideal” and thus necessany for
Hight. Beginse tie Speeo gear was defeedve, Aiverafl §6-
1163 wiws defective, making Boeing's entive i for puy-
ment filse for purposes of the FOCA,

el aa 847, In FCA cases. therelore, parties must be aware
thar when defective or moditied goods are delivered. the
courts may choose w awird diunages based on the entre
conuuct price.

B. Dawmages Based ow Defendent's Tieligibifits for Any Paywent

Areview of FCA cases revenls that in certain instances, an
additional measure of powntal damages is die acdigonal
romedy of thie recovery af all pavimenis received by te
delendimt? The basis of this measure of dammuees is that a
defendant was simply "ineligible™ 10 recvive sy puyment
uncler the pardcalar Governmen program and, thus,
regardless of whether services or prochecis were actuaily
providerl, the defendan is liable potentially Tor adl fimels
received. This mensure of damages will fikely arise in the
FCA context in thase cases where the clain is U the
delendant is Table under the FCA for "lalse cenification”

of compliance with federnd or st Tnw as o condition of
;J'n'mt:na Sery e, United States ex vel. Sehfedt v Zivanes, fne.,

886 I3 235, 2438 (3d Cir 2004) 1A Tulse rentification of
compliance {with applicable lnw] ereates liability [under
the FCAJ when certification is & prevequisite n obiining
a govermmnent benelit,”™) (elintfons omived) (emphasis in
crigina): Shenw v AAS Enginenring and Drafting, ne., 213
F3d 519, 322 {1h Cie 2000% {*the fanguage and stnie
wire of the FOA isell supports the conclusion thay, under
31 ULS.CE8729(a) (1), o fulse implive centification may
constittte o ‘false or Baudulent caim,”™ ) MHemison 1
Westinghowse Savannah River Co., 176 E3d 776, 780 (4l
Cir 1989} (" number of courts in a variew of contests
hawve found violadons of the False Clabms Aot when o gone
emment contract oF pragram reguired complinnee with
certain condidons as @ prerequisite to a governinent bene-
e, payment, or progran the defendant Giled 1o comply
with those conditions; ansd the defendant falsely cerdficd
that ivhas complicd wih the condhions in arder w
induce the govermment heneliL"); United Siates ex .
Thompsen v, Coliwmbia/HCA Hoalthear Corfr., 125 F3d 894,
$02 (5th Cin 1993) ("Thus, where the government has
condigoned payment of a claim upon a clidmant’s cerihi-
cation of complinnee with, for exumple, 1 stawe or regu-
lation, o clamant submits a flse or imudulent claim
when he or she falsely corifies complianee with that
statine or regulation.”) See also Hant, 336 F. Supp, 2d ae
439 {*Meden was required 1o submit certificadons of s
perfonnance which were used 1w assess convaciual penal-
ties and to determine whether iss conwact with Blue Cross
would be resewed. To the extent tha these certiiteations
were false, they coudd have haudulendy induced Blae
Cross ty renew i contract with Meden. ™).

This concepr has suppovt in the Legisiadve Flistory of the
1986 Amendments o the FOA:

A false chiddin fur reimbursement under the Medicare,
Medicaic ar siniliur program s actionable under the aa
+ o - amcd suchy claims miay he Guse even thongh the servie-
s are provided as clobmed 3 Tor exounple, the climan
is ineligibie 1o participate in the progrn. . .

S. Rep. No. 99-845 ae & {1986), sprinted in 1986
US.CGAN. 32066, 527 1986 WL 31957, Iuis equally
imporint to reeagnize that this measure of damages nay
patentiaily be applicd regurediess of the acwd products or
services provided by a defendant As suued in United Stotes
v Muekhy, 221 F Supp. 2d 1106 (N.D, Cal, 20025

The measure of the Guovernment's dimages is not a lune-
don of the vidue of e underdying sendces provided nor
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the smounis that it would have legitmately paid 1o anoth-
- erauthorized provider of those services, Instead, the
amount the Government paid in respunse to the filse
“gdms i an appropriate measure of damages.

CJdoar1112 {citalinns omied).

- In understanding the contawrs of this possible mensure
of damages, the holding of the U.S, Court of Appeals of
the Filth Circuit in Peterson . Weinbarger, 508 F2d 45 (5th

- Cir, 1978) 15 instructve. In Peterson, the defendants
sought 1o avoid liability under the False Claims Act by
arguing that defendins!' filse certification as w eligibiliy
under the Medicare Progrm was immaterid and, there-
fore, e delendants were entitled 10 payment. Soeid, As
stated by the court:

As ncommen defense [ihe defendans] urge that the
Act wits not vielated because the physical therpy servic-
ey were performed by qualified peaople, the patients
reeeiving these services were entitied w them under
Medicare, there was no financild Joss w the
-Government, and the monics paid by the Government
were therefore a linhility which tie Govermment was
stantorily oblimued w pay.

Jd, ar 52, The Fifh Chrenit rejected the asserion
holding thau

This arpuntent i unsound. . . . In short, the services
billed were plainly not ‘vovered” services, and the
Government thus paid an the basis ol the false claims
presented L Iowas entively reasonable and necessuy
for the Govermiment e require such a cerdfication on the
clatm Torms tw implement the Act and at the same tme
protect public funds, Ohviously, A filse certificiion on
the clair form Trosisierd the Govermnent's attempt o
process only valid claims and led to the payment for sen-
ices which were not covered or payable under dwe Aot

16

The fact that a defendant aciaally provided the producs
or services, therelove, may be irrelevant. I defendant

faited o provide or Tilsely claimed ivhad provided, in all
respects, products or services consistent with the require-
ments of the enumerased Governmeny progian, ledel
law, or state ke, a defendant may arguably he held linbie
for the full amount of funds received for the product or

. service?

Additgona court decisions support s measure of dinnuges

based on all funds received by a delendant. For example,
i Dnited Stettes v TOC Meneagement Corfr., 285 F.3d 421
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(D.C. Cir. 2002), the LS. Court of Appeals [or the
District of Colurmbia Girenit rejected a defendant’s nsser-
tion that "the government's pet damages were zero
because {the government] “gotwha it paid for’ under
the *hest efforts’ agreement.” fl at 427, In determining
the appropriate measure of damages for defendant’s vio-
ladon of the FCA, the conrtin 700 rejected the defen-
dant's atempted reliance on the Supreme Coun’s
Bornstein decision finding that the oaditdonal FCA meas-
ure of dwuages was inapproprinte because: *fthe]
{Government] Frogram at issue, however, did not call for
[the defendant] to produce o tangible struchure or asset
of ascertinable value. " B ac028. Accordingly, the
TOC court Tound:

Once [the defendant] deviated from its contmcted role
as impartiel ombudsman by seeking a linancial sike in
Jjolne ventures with private investors and by charging
fees for the provision of materfal wssistance w minority
entreprencins, the disirict court then coudel properly
find that the Program no longer had any vidue 1o the
government,

I 498 %

Similarly, in United Stetes ex el Selrwedt v Flanning Research
Corfr, 54 F3d 196 (D.CL Cin 1993), the Diswict of
Cotumbia Gireuit also held tha il the Government can
establish that it relied on a defendant’s progress reports
in making payment "those pymcents nay constitinte dam-
ages under tie Act [FCAL” T, av 200, See adso Thomjusa,
20 F Supp. 2t ar 18 ([0 light of the legisluive hisw-
ry and the purpose of the FCA L submission of sueh
claims for services thig were siaatorily ineligible for pay-
ment under the Medicare Act constinues o filse claim
within the ambit of the FCA).

Reeendy, in MeNutl v Halysville Medicad Suppfies, Die, 423
F.8d 1256 (111 Gir 2003), the U.S. Court of Appeals (or
the Eleventh Cireuit, while not specifically adedressing the
issue of dwe available damages under the FCA, neverthe-
less, ina browd holding, siated the lollowing:
Wiien 3 vialator of govermment reguladons is incligible
Lo participate in 4 goversment pragram and that violo-
tor persists it presenting claims for payment that the
viokitor knows the government does not owe, thil viok
wr s liable, under the Act, for its submission of those
false cladms ...
P, ar 1258, Again, therefore, o defendant deemed ineligi-

bie w participute in a Governmem. program as a result of
conduct viokive of the FCA, may be held liahle fora



meissre of damages bused oo all funds received under
the Govermment progmm at issue,

€. Unfust Profits as Measine of Dumuges

if"he vecavery of the full contract price or all paymenis
received was not enough of o concern 1w a delendant,
one kst possible measure of damages dat must be
addressed Is an atempt 1o disgorge ol profis received by
a delendunt, Tn Uniterd States w Galndlh, Civ, A No, 03 CIV
H7T02(PAC), 2005 WL 2975921 (S.D.NY Nov. 4, 2008), a
velntor nnder the FOA asserted dun proper measure of
dumages under e FCA was the disgorgeanent of all
profits received by the defendant. foac* 1, The Gabelli
court rejected e argument holding that disgorgement
ol profits dock nor comstinne danages under the FCA

Assuming the FCA fabilin, in this instance, the ., prof-
its ungpestionably constite unjust enrichment, and,
argusbly, sech wnjust gains would warsin restunion in
e torm of disgorgement, Such disgorgemens, howes-
ury cannot be construed as compensatdon for “dumages
sustained” by the Guvernmens under the False Claims
Act the Governmend, while pedups barmed by defen-
dunis” unjust envichment, sustained na aciial damages
or monetuy losses by vicnie of the defendants’ puimport
elly wronglul gains.

Jd. a0 8, Aler un extensive review of existing precedens,
the extof die TCA and the Jegisivive history of the 1986
amendments o e FCA, the Gaufelli conrt concluded dhat
disgorgement of profies was unavailable as daunages
under the FCA:

The Court must give effeern ro the clear and unumbigu-
ous text of the Act. This Act expressly provides For civil
penalies and damages atoncand not for vestiwtion,
Maoreover, goverting precedenss have wpicadly cone
strued FCA narrowly—penniaing recovery when itk
mangs sought senaal damages, denying prejudmuent
tnerest, and ultimuely leoking with distaivor on conse-
quental dimages, N court has ever grued restin-
ton—whether as disgorgement of profiis ar as coni-
budon ar indemnificibon—as a remedy undey the Act
ane this Court declines wo do 5o in this case,

Il g =18,

Sigmilicanily, however, while e court precluded o privaie
veluor under the FCA from seeking prolits as damages,
the Gulelli court specifically held that the Goverment
conld seek thase profis as damages i connecion with
other, non-FCA claims:

This does rot mean thin the Government is without
remedy, however: The Gavernment is filly entided w
bring iss own action and assert causes of action tiat pro-
vidle for disgorgement of unjust profits, The issue here
i more narrowly Jocused on whether such disgorge-
ment is an available remedy under the FCA

Jel. an 56, Sver also fdd. at * 13, (*In cireamstances involving
unjust ensichment warsindng disgorgement of proli,
the Government can thoose from a panoply of options
including pursuing administrative proceedings . . . and
ringing common law unjust enrichment caims.™) {cha-
ons omitedd), *14 ("the Govermment may at any dme
apt for any number of mechanisms o disgorge unjust
guing"} (cinuions omitted).

It s, therelore, small solace 0 a defendant dat profits may
not be recoverible under the FCA (with the required ae-
Wing). The recovery of prafits, however, may be sought in
addition w any FCA dumages. See generally United States v,
Siltiman, 167 F2A 607, 611 (3d Gin 1945) ("Nor do we
think that tie fact that The Congress passed a st
applicable w those who make false claims is to be inter-
preted s depriving the Unired Stawes as plaind{ of reme-
dies which it has for violadon of & commaon Jaw righe”). In
firct, the Government hus brought claims secking the dis
sorgement of profis in addidon o its FCA claim.

For example, in United States ex il Zisster v, Regents of the
Untusity of Minnesots, 992 E Supp, 1097 (D Mim

1998), the United Swuies intervened i an emplovee's
action against o stie aniversiy and alleged claims for vio-
Leddon of the False Claims Act, unjust envichment, pay-
ment by mistake, breach of fiduciary duy, and disgorge-
ment wf profis. fd, at 1101, As wo the caim for Hllegal
profis, tie government alleged thay gwe university had
usee federal grane money w illegally sell a dvug for profic
in vioiadon of the Public Health Service Act (PHSA) and
the Federnl Food, Drug and Cosmetic Act (FDCA), /d. a
1108, As stated by the cowrt: “The government has
brought two clabims requesting the divestment of prolits
from the University ., . a claim for equitable relief ancil-
Ty o the FOCA [False Chims Aet] .. and a claim for dis-
gorgement of ilegad prolis . .7 fd au TH8, The defen-
e movee {or sunmany jucgmetst en the claim for dis-
worgement alleging that it was barred by the sixavear limi-
tiions perod set fordyin 28 TA.C§ 1418() fd a
Liut Fhe Zissfer court held tha

Disgorgement of illegl profis, however, is an enuitable

vermec 1ot i request lor money damages. .. Even if
this Cotart were o consinie e Soveniment's request

(O 5076 [



for disgorgemoent as o remedy for its caims Tor unjust
cnichment aned reach of fiduckry duns those claims
wonld not Be claims for mosey damages, bu for eiui-
tble retiel. By the stanne’s plain meaning, § 2415{a)
dlavs not apply 10 the government's clim for disgorge
ment of Qlegal profils, . .. I the instang case, the
University as not identified a smtute of Timiaons that
applics 10 the government’s request for disgurgement of
tegal profits, whether it be w vemedy for s other chaims
ora separate cavse of action, and therefere, the Coun
conchides e ne sesie of limitions applies it

fd. {cittions omitted) (foomoie omined).

In reaching i degision, the court reliee on Unfted States
st Incosfreraied Nillg of Island Pafe, 91 F Supp. 354
(BN 1992y, 8 e Pk, e governiment sunght o
impose u consuructive wust and "o foree them 1o dis
sorge any ‘profits” they bave vealized through their mis
deeds.” fd w362, The coun rgjected the defendam’s
argiment that the cluiinn was haered by the stane of hini-
mtons holding thar: "an action for consiuctive wust snd
Tor disgorgentent is not for 'money damagres” rather, B is
an sedon for equitble relief, and Congress has pre-
scribed no statute of limindons.™ A ae 3700 hy any FCA
cave in which the Government has intervened in the
action, therefore, the proliis received by a defendant will
likely be at issue as an element of damages,

IV. CONCLUSION

Hisworicadly, the potential mensure of dismnges applicable
to oy FCA action was easily articulated T difficadr o
applhy in pardeob eases. However ag the FOA's reach has
heen applicd 10 an ever icreasing nunber of delen-

END NOTES

See, egr, Aven Corp, v United Stales DepCof Justiee, 884 F.2d
G521, 622 (D.C. Cir 19889 ("The False Chims Act s the
govermment's primary liggdve wot [or the recovery of
lasses sustnined as the result of fraud against dhe gov-
ernment”} (cidng 5. Rep. 99345, sinted in 1980
LLS.C.CAN. B2GS (1958)). Sor elio James F Barger. Jr.
Pamcla H. Buey, Melinda M. Enbanks, Mare 5. Ragpanti,
States, Statutes, and Fravd: An Empivicad Study of Enmyging
State False Claims Acts, 50 Tu L By, 465 (2005).

2 The Aereder conut’s reference o “double damages™
refers (o a prior version of the FCA, The cumrent ver-
sion of the FCAL as nowed above, provides for peble
damages. S 31 UL5.C. § 3728().
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dns, industries, and complex and ever changing fuct
patterns mvolving Government fands, de saditional
measure of diumages has given way o more expansive
dumnge theories, Simphy stated, for FCA damages, “one
size doesn’t i all” Rathern dumages are more likely 1o be
“custom mifored” w e faces and cirowmsimees of the
particular FOA oase,

The resub is tuu FCA fidgndon. pardeulinly in the dans-
agres wreit, has been and will become execedingly facsen-
shiive, For the Government aned relators, the sk will
beeome w luens discovery {including likely expert wsti-
mony) on the kick ol value recedved, the defendant’s il
ure te comply with either fedend or state faw (resudiing in
false eentifictions of compliance) or st minbmum, the
profits generuted by @ delendant by contrast, 2 delen-
ant’s cllorts (apant from defenses o lahifhy under the
FCAY must fovas on the substantnl benelis provided
uncter any government funded benelis regaediess of any
technical or perceived minor non-complimce wicth ste
o federal Taw, Sisoply staved, 2 defendant must marshal
all significant evitddenee 1o astablish ta the government
received “evervthing it paid for and then some” such that,
at worst, the uadidonal menstve of FCA danmges should
be applierd in a particular FCA case. In sun, tie emerge
by dwnage theorivs under the FCA have resuded in
wreater 1isk and rewared for all eoncerned parties.

Muwe 8. Raspanti amd g W Markuse are shawholiders in
the Philudelphia fivir of Miller Alfane & Rospundi P M
Raspanti and M Muckuse soncentrate theiy firaetive i sehite
collar cviminal definse, complex commecial Gtigation, wud
healtherre froned ifantion, fnctwding Heigeion of & myviad of
i wnedisr the stole ind federad false claims acl tooughout the
Unitedd States,

F Paries, however must be wware tut, while a count
nEw recngnize certain theovies of Babiliv, the court may
absor simntd possible proof issues as well, Sew eg., United
Stertes e nel. Huent v Meseh-Medeo Managed Cawe, LLC,
336 F Supp. 2 430 (E.D. Pa. 2004}, S afo id, ne 437
38 CIpllaindfls will certiinly be required o reline their
allegations ws wint day approuches, i for no other rea
son i 1w ealculate damages.”) il aL 459 0.7 Crecog-
nizing prssible FCA claim of frand o the inducemen
but staning thsu *[uhe Court s aware of the problems of
prood and causation diat this theory of fraud would
invite."); il a5 0l (recognizing potemial claim
under 31 US.CLE 3728(a3(7) but noting that “[17he



s :cqmmd 10 11.11[1(31“ in sccor chCL \m.h cnmmct .md
with stae law——any chans suhmmml that do nutﬁnlﬁll :
‘ LhesL ptelcqu:atms are. hlw Y. Sie wlso United Smh:r 2Y
Hulder 5/::'(::1! Dimices Tne, 296 F. bupp. 2(5 1167,1170
LD, C:ﬂ 2003) ("Dc{u]claanDI may be Tiuthke uudur”l
ahc I'C.»’x im Lnlurp 1o comph awith it,du 2 rcmlaunm, ‘
whether or not affinnatve u.:u!:caunn of Lomp%l.uu;u :
qum_d ) L r!vr] bmh':s ex el I;unl‘hn Parhe
s, Divs, of WarnenLambirt Co, 147 I bupp.i!d 59, J]
Dy Mas - 2001 (holding that alleged impenhissible”
‘ -:conduct in connection with uﬁ‘ labe] preseriptons was
g pownn.ﬂh' u_umm]:le under FCIA because *the FCA um o
_ 'eqm} LhL‘ " 'unu.act : ‘.g-'bc. usedd 1o create h.xb:]m' whuw fhilwre 1o abide bya o
il time pumci of u kg or rc.gui.mun mouns o a m.mrmi :msn.pu,sunl'l- o
ucu , however, there may not he 'g']_'-'}uun:, Essc] made 1o obiain o ‘rovu'mmm beneli™) (cn;

mmnr L}u_ U dllﬁ.l(_uuzl!::) a 1sque 3‘ # {uuns mmm.r!) (mnph.}sn in ungma]) B
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