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INTRODUCTION

The whistleblower or gui fam provisions of the Federal False Claims Act
allow any citizen who has knowledge of a fraud against the government to
bring suit in the name of the United States and, for his or her efforts, to share
in the proceeds.! In passing and subsequently amending the qui tam provi-
sions, Congress intended to commission “private attorneys general” to take
the risks necessary to ferret out fraud. Congress bas succeeded beyond its
expectations. Since 1986, gui tam relators have recovered over $2.0 billion
for the United States Treasury, nearly one-third of the government's total
recoveries.

Part I of this article discusses the history of the qui tam provisions of the
False Claims Act, with special attention on the 1986 Amendments to those
provisions. Part II of the article introduces various jurisdictional limitations
to qui tam actions. Part T focuses on practice and procedure in qui tam
cases. Part IV highlights the success of qui tam relators in both returning
money to the Federal Treasury and in earning personal rewards. Finally, this
article discusses current challenges to the qui tam provisions and to the insti-
tution of whistleblowing.

L History OF PRIVATE FraUD ENFORCEMENT

A. English Law Precedents

Provisions allowing private citizens to enforce laws date to the earliest
days of English common law.2 In England during the Middle Ages, for in-

+ Marc S. Raspanti, Esquire, is 2 shareholder in the Philadelphia law firm of Miller, Alfano
& Raspanti, P.C. David M. Laigaie, Esquire, is an associate with the firm. Mr. Raspanti and Mr.
Laigaie represent qui tam plaintiffs throughout the United States under the federal and various
state False Claims Acts.

1. Qui tam is short for “qui tam pro domino rege quarm pro Se ipso,” meaning “who sues on
behalf of the king, as well as for bimself” Bracx’s Law Dicrionary 1251 (6th ed, 1990). The
qui tam provisions of the False Claims Act are codified at 31 U.S.C. §3730(b) (1994). The
person who brings the action on behalf of the United States is called the “qui tam relator,” or
more colloguially, the “whistleblower.”

2 The first British gui tam statutes appear {0 date to the 14th Century. See Dan D. Pitzer,
Note, The Qui Tam Doctrine: A Comparative Analysis of its Application in the United States
and the British Commonwealth, 7 TEX. 'L L J. 415, 417-18 (1972); see also Iames B. HELMER,
JR. ET AL, FALSE CLATMS ACT: WHISTLEBLOWER LiTicaTION 21-46 (1994) (providing an enter-
taining and informative review of the history of gui fam itigation).
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stance, there was no organized police force.® Enforcement of the laws, there-
fore, was left to individuals empowered by gui tam provisions. The founding
fathers of the United States followed the English common law precedent.
For example, the First Continental Congress engrafted qui tam provisions
onto at least ten of the fourteen penal statutes it enacted.® The use of qui
tam provisions fourished in the early days of the United States. By 1803,
Chief Justice John Marshall noted that, “[a]imost every fine or forfeiture
under a penal statute, may be recovered by an action of debt [by a qui tam
relator] as well as by information [by the government}.”s Even the landmark
case McCulloch v. MarylandS was a qui tam action in which the relator, John
James, suing for himself and the state of Maryland, sought to collect taxes
levied on the Second Bank of the United States by the State of Maryland.”

B. The Federal False Claims Act

Abraham Lincoln urged the passage of the Federal False Claims Act to
combat unscrupulous businessmen and wartime profiteers who sold broken
rifles, lame horses, and useless ammunition to the Union Army® At the
time, there were few federal agencies to combat fraud against the govern-
ment. Lincoln, the quintessential small town lawyer, embraced the notion
that the private bar would enforce a false claims statute vigorously.? The
False Claims Act was passed in 1863, principally to combat fraud against the
Union Army. It provided criminal and civil penalties and contained qui tam
provisions allowing the relator to collect 50% of the government's
recovery.1®

C Concerns Over So-Called *Parasitic” Qui Tam Actions

There were few qui tam suits in the decades immediately after the Civil
War. During the 1930s, however, a number of so-called “parasitic actions”
were brought under the False Claims Act1! The Supreme Court, in United

3. Wiriam S. HorosworTH, A History oF EncLisH Law 453 (1923).

4. United States ex rel. Stillwell v Hughes Helicopters, Inc., 714 F. Supp. 1084, 1086 (CD.
Cal, 1989).

s Adams v. Woods, 6 US. 336, 341 (1805) (involving qui tam claim by Adams alleging
illegal slave trading).

6. 17 US. 316 (1819).

7. 1d

8. 132 Cono. Rec H22339 (daily ed. Sept. 9, 1986) (statement of Rep. Berman).

9 132 Cono. Rec. H22339-40 (daily ed. Sept 9, 1986) (statement of Rep. Berman and Rep.
Bedell).

10. The False Claims Act was originally the Act of March 2, 1863, cb. 67, 12 Stat. 696 (1863).
1t subsequently was split into its two componeats, a civil act, U.S. Rev. Stat. Tit. 36, §§ 3490-94
(1875), and a criminal act, U 5. Rev. Stat. Tit. 70, § 5438 (1875). The Act later was codified at 31
U.S.C. §§ 231-35 (1976), and six years later it was placed in its current bome, at 31 US.C.
8§ 3729-31 (2982).

11. The United States Attorney General brought no civil False Claims Act cases between
1863 and 1942. See 89 Cong. Rec. 510697 (Dec. 15, 1943) (Sen. Langer arguing in favor of the
qui tam provisions). The Attorney General's failure to pursue civil False Claims Act remedies at
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States ex rel. Marcus v. Hess 2 galvanized opposition to these so-called para-
sitic actions. In that action, Marcus allegedly copied a criminal indictment in
his False Claims Act complaint against several Western Pennsylvania electri-
cal contractors.’® The government argued that Marcus was pot entitled to
share in the recovery because he merely used information of which the gov-
ernment was fully aware and that previously had been disclosed in a criminal
indictment14 Against the Attorney General's strong protest, the Supreme
Court upheld Marcus's entitlement to $75,000 of the recovery, noting that
wpeither the language of the statute nor its history” indicated that Congress

intended the qui tam provisions to apply only to relators who provided new
information.*s

D. The 1943 Amendments o the Qui Tam Provisions

Incensed by the result in Marcus, the Attorney General petitioned Con-
gress to abolish the qui tam provisions.15 Instead of abolishing them alto-
gether, Congress passed a series of limiting amendments.!? Franklin Delano
Roosevelt signed the amendments into law on December 21, 1943. The 1943
Amendments limited the qui tam relator’s role in three crucial areas:

e New Information. The 1943 Amendments denied recovery to re-

lators who raised claims “based upon evidence or information in
the possession of the United States, or any agency, officer or em-
ployee thereof, at the time such suit was brought,” even if the
relator was the original source of the government's information.!8
o Intervention by the Government. The 1943 Amendments empow-
ered the Justice Department to take over the prosecution of a qui
tam action.?’

e Reduced Relator’s Share. The 1943 Amendments reduced the re-

lator’s share from a guaranteed fifty percent (50%) to 2 maxi-

the same time criminal charges were adjudicated allowed entrepreneurial relators o file qui tam
actions based on information contained in the criminal indictments. See S. Rer. No. 99-345, at
10-12 (1986), reprinted in 1986 U.S.C.C.A N. 5266, 5275-76.

12, 317 U.S. 537 (1943).

13. Id at 539. The Supreme Court did not reach the issue of whether Marcus copied his
allegations or performed an independent investigation, instead poting that regardless whether he
contributed to the discovery of the crime “he has contributed much to accomplishing one of the
purposes for which the Act was passed.” Id at 545.

14. The Supreme Court invited the Attorney General to file an amicus curiae brief. Id. at
539.

15. Id. at 546.

16 S. Rer. No. 99-345, reprinted in 1986 U.S C.C.AN. 5266, 5276

17. On April 1, 1943, the House, with only 23 members present and without Boor debate or
committee hearings, passed a resolution to abolish all qui tam actions under the False Claims
Act 89 Cong. Rec. F2800-01 (April 1, 1943), The Senate Judiciary Committee significantly
changed the House bill. S. Rep. No. 78-251, (1943), reprinted in 1943 US.C.CAN. 2-324. In-
stead of repealing the gui tam provisions, the Senate sought to limit parasitic suits. Id Congress
passed the Senate version, which was then signed into law by President Franklin D. Rooseveit.
Act of Dec. 23, 1943, ch 377, 57 Stat. 608, codified st 31 USC. §§ 232-35 (1976).

18. Act of Dec. 23, 1943, ch. 377, at § 3491(c).

19. Id.
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mum of twenty-five percent (25%) if the government did not

intervene in the relator’s action and a maximum of ten percent

(10%) if the government intervened.?®

The 1943 Amendments severely limited the effectiveness of the qui tam

provisions.?! In the decades following these amendments, various courts nar-
rowed the Federal False Claims Act. For instance, some courts required that
a False Claims Act plaintiff — whether a qui tam relator or the povernment
— produce “clear, unequivocal and convincing evidence” of frand to meet
the burden of proving a False Claims Act violation.?? Other courts went fur-
ther, imposing the burden of proving “specific intent to defraud”? or “actual
knowledge”?¢ of the falsity of claims.

E. The 1986 Amendments to the Qui Tam Provisions

The 1943 Amendments and restrictive court opinions thwarted the effec-
tiveness of the False Claims Act.25 By the 1980s, Congress again became
alarmed at the pervasiveness of fraud against the government, particularly
with the billions spent each year on national defense.?s Congress was espe-
cially concerned because it appeared that the government’s anti-fraud en-
forcement efforts were largely unsuccessful.2’ For example, in 1581, the non-
partisan General Accounting Office estimated that tens of billions of dollars
of fraud against the government went undetected.?® The Department of Jus-
tice estimated that only a small fraction of total estimated fraud losses were
recovered.?®

20. Id. at § 3941(E)(1), (2)-

21. Courts interpreted the 1943 Amendments so strictly that even when the relator initially
provided the information to the government, he or she was preciuded from recovery because the
“government had [the information] when the action was brought” See, e.g., Pettis ex rel. United
States v. Morrison-Knudsen Co., 577 F.2d 668, 670-71 (9th Cir. 1978).

22. United States v. Ueber, 299 F.2d 310, 315 {6th Cir. 1962) (vacating district court's entry
of judgment against defense contractor; remanding case to determine if district court applied the
“clear, unequivocal and convincing” burden of proof).

23. United States v. Mend, 426 F.2d 118, 123 (Sth Cir. 1970) (affirming judgmeant for defend-
ants accused of claiming excess funds from the Agricultural Conservation Program).

24, United States v. Ekelman & Assoc., Inc., 532 F.2d 545, 548 (6th Cir. 1976) (stating that
government must prove that bank that submitted false information to obtain federally insured
mortgages bad actual knowledge of falsity to be liable under False Claims Act); United States v.
Aerodex, Inc., 469 F.2d 1003, 1007 (Sth Cir. 1972) (“The law is settled in this Circuit that to show
a violation of the False Claims Act the evidence must demonstrate *guilty knowledge of a pur-
pose on the part of [the defendant] to cheat the Government. ') {citations omitted)-

25. §. Rer. No. 99-345, at 8 (1986) (discussing the inability of the government to deter
frand).

26. Id. at 2-3. (“While fraud is obviously not limited to any one government agency, defense
procurement fraud has received heightened attention over the past few years.”).

27. Id. at 4-8.

28. GAD, FrAUD M GOVERNMENT PROGRAMS: How EXTENSIVE Is 117 How caN 1T BE
cONTROLLED? 1-15 (1981) [bereinafter GAO rReEPORT].

29, S. Rer. No. 99-345, at 3 (1986); see also GAO REPORT, supra note 28, at cover (“For
those who are caught committing fraud, the chances of being prosecuted and eventually going to
jail are slim. .. .The sad truth is that crime against the Government often does pay.”).
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. In 1986, Con_gr'ess re%nvigorated the False Claims Act with the express
intention of recruiting gui tam relators and their counsel in the fight against
fraud3® Under the leadership of Senator Charles Grassley (R-lowa) and
Representative Howard L. Berman (D-Cal), Congress passed a series of
amendments to the False Claims Act, thereby expanding the gui tam relator’s
role and stripping away the various legislative and judicial bars that had de-
veloped over the years2! The 1986 Amendments contained many new provi-
sions, including:

o Mens Rea. Fstablishing the mens rea required under the Act as
“knowingly,” which was defined as having “actual knowledge,”
“acting in deliberate ignorance of the truth,” or “acting in reck-

Jess disregard of the truth.”3?

e Burden of Proof. Creating a “preponderance of the evidence”
burden of proof.?

o Expanding Relator's Role. Expanding the gui tam relator’s role
in the action and increasing his or her share of the recovery. The
relator became a party to the action even when the government
intervenes. Additionally, the relator’s share was set “at least 15
percent, but not more than 25 percent of the proceeds of the ac-
tion” where the government intervenes,? and “not less than 25
percent and not more than 30 percent of the proceeds of the ac-
tion,” where the government does not intervene.3 The relator
was given the same role in the litigation and right to recovery if
the government chooses to pursue an alternative remedy, such as
a civil money penalty.3¢ Finally, the relator was given the oppor-
tunity to challenge the fairness and adequacy of a settlement ne-
gotiated by the government.?

o Treble Damages. Increasing damages under the False Claims Act
to “three times the amount of damages which the Government
sustains.”*®

v Attorney’s Fees and Costs. Providing that the relator’s attorney’s
fees and costs would be paid by the defendant.®®

30. S. Rep. No 99-345, at 23-24 (1986) (“The Committee's overall intent in amending the
qui tom section of the False Claims Act is to encourage more private enforcement suits.™).

31. Id. at 23-30.

122, 31 U.S.C. § 3729(b) (1994).

33. Id. § 3731(c).

34, Id. § 3730(d)(1)-

35. Id. § 3730(d)(2).

36. Id § 3730(c)(5).

37. Id. § 3730(c)(2)(B).

38. Id. § 3729(n). Double damages may apply in limited circumstances where, prior to the
{nstitution of any suit or investigation, the offender voluntarily discloses all information about
the wropngdoing and cooperates fully with the government's ipvestigation.  [d.
§ 3729(a)(TNA)B), (C).

39 7d. §§ 3730(d)(1), (2). The legislative history of the 1986 Amendments demonstrates
that Congress embraced the concept of private attorneys filing and prosecuting fraud actions
against government contractors. Indeed, allowing the defendant to pay the relator's attorney’s
fees and costs, Congress provided incentives for experienced and competent coungel to pursue
even smaller claims, where the amount of damages may not be high enough to justify the risk of
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e Whistleblower Protection. Creating a cause of action for any em-
ployee who is “discharged, demoted, suspended, threatened,
harassed, or in any other manner discriminated against in the
terms and conditions of employment™ as a result of involvement
in a qui tam suit.40 .

¢ Expanding Statute of Limitations. Expanding the six year statute
of limitations period by allowing a claim to be brought within the
longer of two periods: six years from the date on which the viola-
tion was committed, or three years after the date “when facts ma-
terial to the right of action are known or reasonably should have
been known” by the government. No claim, however, may be
brought “more than ten (10) years after the date on which the
violation is committed.”#?

litigation if fees were not paid In larger cases, Congress sought to enlist private resources to
compensate for the huge amount of legal resources that large corporations could bring to bear to
defend a false claims case. Congress has stated:

The law that we vote on today is intended to encourage & working partoership
between both the Government and the gui tam plaintiff The public will be well served
by having more legal resources brought to bear against those who defraud the Govern-
ment. . .[f the Government can pass a law that will increase the resources available to
confront fraud against the Government without paying for it with taxpayers' money, we
are all better off. This is precisely what [the False Claims Act] is intended to do: depu-
tize ready and able people who have knowledge of fraud against the government to
play an active and constructive role through their counsel to bring to justice those con-
tractors who overcharge the government.

132 Cong. Rec HY9382-83 (daily ed Oct. 7, 1986).

An additional problem noted by hearing witnesses, [sic] exists when large, profita-
ble corporations are the subject of fraud investigations and [are] able to devote many
times the manpower and resources available to the Government. This resource mis-
match was recognized by DOD Inspector General Joseph Sherick who said that in far
too many instances the Government’s enforcement team is overmatched by the legal
teams major contractors retain.

The Committee believes that the amendments in S. 1562 which allow and en-
courage assistance from the private citizenry can make a significant impact on bolster-
ing the Goverpment's fraud enforcement effort.

5. Rer. No. 345, at 8 (1986).

40.-31 U.S.C. § 3730(h). Whistleblowers are protected before they file suit. See, e g, Neal v.
Houneywell, Inc., 33 F.3d 860, 863-64 (7th Cir. 1994) (stating § 3730(h) covers investigatory activi-
ties of the whistleblower before suit is filed); Luckey v. Baxter Healtheare Corp , No. 95-C509,
1996 U.S. Dist. LEXIS 6252, at #33 (N.D. Ill. May 5, 1996) (same). A cause of action for retalia-
tion Is not dependent upon the success of any related suit. Field v. F&B Mig. Co., No. 94C5379
1996 U S. Dist. LEXIS 6014 (N.D. Il May 6, 1996) (finding retalintion claim exists regardless of
whether FCA violation is ultimately proven). Retaliation clajms may be subjected to arbitration
if the employee has agreed to arbitrate disputes with his or her employer. See United States ex
rel. Mikes v. Straus, 897 E. Supp. 805, 808 (SD.N.Y. 1995) (finding § 3730(h) claim subject to
arbitration under either federal or New York law).

41. 31 US.C. § 3731(b)(1), (2). Ser United States ex rel. Saaf v. Lehman Bros, 123 F3d
1307, 1307 (9th Cir 1997) (applying tolling provisions of 1986 Amendments to qui tam suit);
United States ex rel Hyatt v Northrop Corp., 91 F.3d 1211, 1214-15 (9th Cir, 1996) (same).



1998] WHISTLEBLOWER PROVISIONS 29

1. JURISDICTIONAL LIMITATIONS TO Qur Tam ACTIONS

In revising the gui tam provisions of the False Claims Act, Congress
sought to strike the correct balance between the “almost unrestrained per-
missiveness” that, prior to 1943, allowed 2 relator to base a qui tam action on
information learned from public sources and “the restrictiveness of the post-
1943 cases, which precluded suit even by original sources.”#* To strike this
balance, Congress enacted provisions that bar recovery to putative gui tam
relators in certain specified instances.3

Specifically, Congress barred putative relators who: (1) base their suit
upon public disclosures*; (2) file a suit based on the facts underlying a pend-
ing qui tam action®®; or (3) file a suit based upon allegations or transactions
that are the subject of an action in which the government is already a party.*6

These bars operate independently and seek to eradicate different types
of untimely actions.” The “public disclosure” bar precludes “parasitical” qui
tam suits that are based upon publicly disclosed information.*® When a public

42. United States ex rel. Stinson v- Prudential Ins. Co, 944 F.2d 1149, 1154 (3d Cir. 1991);
see also United States ex rel Springfield Terminal Ry. v Quinn, 14 F3d 645, 651 (D C. Cir. 1994)
(stating that history of FCA qui tam provisions demonstrates repeated congressional efforts to
balance encouraging whistle blowing and discouraging opportunistic behavior).

43. 31 US.C. §3730(e). Congress also tock into account, and provided for, the fact that
some relators may have been involved in fraudulent activity. 31 US.C. § 3730(d)(3). Congress
built iato the False Claims Act a provision that allows the court to reduce the share for any
relator who “planned and initiated” the fraud. Id. Additionally, a relator who is criminally
convicted for his role in the fraud scheme is preciuded from sharing in the recovery. Id

44. Id § 3730(e)(4)A)-

45. Id. § 3730(b)(5)-

46. Id § 3730(e)(3). Congress also barred qui fam actions brought against a “Member of
Congress, a member of the judiciary, or a senior executive branch official if the action is based
on evidence or information known to the Government when the action was brought.” Id.
§ 3730{e)}(2)(A). This is not an absolute bar to such suits. See, eg, United States ex rel Hol-
fander v. Clay, 420 F. Supp 833, 855-56 (D.D .C. 1976) (instituting action apainst Representative
for improper travel vouchers). More recently, 2 federal district court has held that the false
claims act, which applies by its terms to upeople,” does not apply to states o state run entities.
See United states ex rel Zissler v. Regents of the Univ. of Minn., No. 3-95-168, 1997 U.S. Dist.
LEXIS 13860, at *18 (D. Minn., July 23, 1997) (bolding that False Claims Act does not apply to
state run university). Buf see United States ex rel Foulds v. Texas Tech Univ., 980 F. Supp. 864
(N.D. Tex. 1997) (boiding that state run university is oot immune from suit and is a “person” for
purposes of Felse Claims Act).

47. In United States ex rel Stinson v Prudential Insurance Co., 944 F 2d 1149 (3d Cir 1991),
the Court of Appeals for the Third Circuit expressly acknowledged the different policy reasons
underlying the “public disclosure” and the “povernment was first” bars:

Subsection (e)(3) [“government was first"] preciudes private plaintiffs from bringing

suits based on information or allegations that are the subject of a suit in which the

government is a party, but it, unlike subsection ()(4) [*public disclosure"], applies that
preclusion even if the private plaintiff was the original source of the informa-

tion . . . . The subsections are obviously addressed to different situations. The fact that
there may be some overlap is inconsequential.
Id at 1156.

48. See, eg , id at 1154 (stating that a principal goal of barring qui tam actions based on
public disclosures is to preveat parasitical or copycat lawsuits).
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disclosure has occurred, the relator is a “parasite” to the extent that he or she
bases claims upon that publicly disclosed information. In contrast, the “first
to file” bar is supposed to preclude superflnous gui tam suits that are based
on facts underlying an existing action and that do not provide any additional
potential recovery for the government.#® The “government was first” bar pre-
cludes a qui tam suit based upon the same allegations that the government
has raiséd in another matter.5

A. The Public Disclosure Bar

The public disclosure bar raises several complex issues. Section
3730(e)(4)(A) of the FCA provides:

No court shall have jurisdiction over an action under this section
based upon the public disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a congressional, admin-
istrative or Government Accounting Office report, hearing, audit,

or investigation, or from the news media, unless the action is
brought by the Attorney General or the person bringing the action

is an original source of the information!

1. What Constitutes a Public Disclosure?

The first determination is whether a “public disclosure” has occurred.
The Tenth Circuit has called this the “quick trigger” test.5> If the suit is based
upon a “public disclosure,” the relator can sustain the action only if he or she
is an original source of the information. Public disclosures are statutorily de-
fined, as the public disclosure of allegations or transactions: (a) in a crimi-
nal, civil or administrative hearing; (b) ina congressional, administrative or
General Accounting Office report, hearing, audit, or investigation; or, ()
from the news media.*3

Private disclosures, or public disclosures other than those listed above,
do not implicate the jurisdictional bar to qui tam suits.5# Courts have dis-

49. See United States ex rel. Merena v. SmithKline Beecham Clinical Labs., Inc, No. 93-
5974, 1997 U.S. Dist. LEXIS 19896, at *64-*66 (E.D. Pa. July 24, 1997) (dismissing three late-
filing relators whose claims overlzpped original relators who bad filed actions years earlier);
Erickson ex rel United States v. American Inst. of Biological Sciences, 716 F. Supp. 908, 918
(ED. Va. 1989) (stating that first qui tam complaint filed blocks subsequent qul tam suits based
on same underlying facts, thereby preventing a double recovery).

50. See United States ex rel. S, Prawer & Co. v. Fleet Bank, 24 F 3d 320, 327 (15t Cir. 1994)
(stating that § 3730(e)(3) seeks to avoid circumstances involving “parasitic” qui tam actions that
are not otherwise barred by § 3730(e)).

51. 31 U.S.C. § 3730(e)}()(A).

52. See, e.g., United States ex rel. Precision Co. v. Koch Indus., Inc., 971 F.2d 548, 552 (10th
Cir. 1992) (dismissing qui tam action based partly upon allegations or transactions previously
disclosed in civil litigation, Senate hearings and numerous news releases), cert. denied, 507 U.S.
951 (1993).

53 31 US.C. §3730(e){4)(A)-

54. See, e.g., United States ex rel. Dunleavy v. County of Delaware, 123 F.3d 734, 746 (3d
Cir. 1997) (stating that reports created by local government agency not included in statutory
definition of public disclosure); United States ex rel Ramseyer V. Century Healthcare Corp., 90
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agreed as to whether documents acquired under the Freedom of Information
Act constitute public disclosures.®®

When determining what potentially could constitute 2 public disclosure,
it is helpful to review examples of disclosures that courts have accepted as
being public disclosures under the False Claims Act. “Criminal, civil or ad-
ministrative hearing” has been interpreted broadly to include criminal indict-
ments, complaints, and discovery materials filed in civil matters.>®
“Congressional, administrative or General Accounting Office report, hear-
ing, audit, or investigation” has been defined more narrowly5? The “news
media,” predictably, includes newspaper accounts, television stories, and
other types of media reports.>® By enumerating specific categories of disclo-

F3d 1514, 1521-22 (10th Cir. 1996) (stating tbat DHS audit report did not constitute public
disclosure where report was not created by Congress, administrative agency, or Government
Accounting Office and where neither existence or contents of report were affirmatively disclosed
to public); United States ex rel. Rabushka v. Crane Co., 40 F.3d 1509, 1514 n.2 (8th Cir. 1994)
(stating that corporate reports cannot create public disclosure under the FCA because they are
not contemplated by terms of statute), cert. denied, 515 U.S. 1142 (1995); United States ex rel
Williams v. NEC Corp., 931 F.2d 1493, 1499 (11th Cir. 1991) (stating that methods of “public
disclosure” set forth in § 3730(e)(4)(A) are exclusive of types of public disclosure that would
defent jurisdiction under that section); United States ex rel. 1B E'W. AFL-CIO, Local Union
No. 217 v. G.E. Chen Constr,, Inc., 954 F. Supp 195, 199 (N.D. Cal. 1997) (concluding that
letters exchapged between counsel do pot comstitite public disclosure within meaning of
§ 3730(e)(4)(A))-

55. Compare United States ex rel. Pentagen Tech. Intl, Ltd. v. CACI Int'l, Ioc., 94-CIV-
2925, 1995 US Dist. LEXIS 17512 (SD.N.Y. Nov. 22, 1995) (involving documents obtained
pursuant to FOLA request not publicly disclosed), with United States ex rel. Schumer v. Fughes
Aircraft Co, 63 F3d 1512, 1520 (5th Cir. 1995) {concluding that FOLA documents are publicly
disclosed if request made and documents actually produced); United States ex rel.Burns v A.D.
Roe Co., Inc., 919 F. Supp. 255, 257 (W D. Ky. 1996) (concluding that documents received via
FOLA request are publicly disclosed).

56. See, e.g., United States ex rel. Springfield Terminal Ry. v. Quinn, 14 F 3d 645,652 (D C.
Cir. 1994) (stating that discovery materials, when filed with court and not subject to protective
order, constitute “public disclosure™); United States ex rel. Siller v. Becton Dickinson & Co, 21
F3d 1339, 1350 (4th Cir 1994 (stating that an entire civil proceeding can constitute a “hearing”
for purposes of § 3730(e)(4)AN), cert denied, 513 US. 928 (1994).

57. See, e.g., United States ex rel. Dunleavy v. County of Delaware, 123 F.3d 734, 746 (3d
Cir.1997) (concluding that reports created by local government agency not included in statutory
definition of public disclosure); United States ex rel. Fine v. Sandia Corp, 70 F.3d 568, 572 (10th
Cir. 1995) (stating that information contained in GAO report and congressional hearings is pub-
licly disclosed); United States ex rel. Precision Co. V- Koch Indus., 971 F2d 548, 554 (10th Cir.
1992) (stating that disclosures made in course of congressional hearing are “public disclosures™),
cert. denied, 507 U S. 951 {(1993) Ugited States ex rel Doe v. Jobn Doe Corp., 960 F 2d 318, 320
(2d Cir. 1992) (concluding that information disclosed to employees during execution of search
warrant is *publicly disclosed”). But see United States ex rel Schumer v. Hughes Aircrait Co,
63 F.3d 1512, 1518 (9th Cir. 1995) (rejecting Doe); United States ex rel. Cooper v. Blue Cross &
Blue Shield of Florida, Inc, 19 F3d 562, 566 (11th Cir. 1994) (stating that existencs of GAO
report discussing widespread fraud but not making specific allegations against defendant was not
public disclosure as to defendant). _

58. See, e g., United States ex rel. Deviin v. County of Merced, No. 95-15285, 1996 U.5.
App. LEXIS 17681, at ¥10-*12 (9th Cir. July 11, 1996) (finding that administrative and newspa-
per publications constitute public disclosures); Chen-Cheng Wang ex rel. United States v. FMC
Carp., 975 F 2d 1412, 1417 (9th Cir.1992) (finding that newspaper accounts of failures related to
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sures that could constitute a “public disclosure,” Congress intended that only
certain types of disclosures should potentially disqualify a qui tam relator.5?
Although there was some initial uncertainty, courts uniformly have begun to
apply Congress’ intent.

2. When Is A Qui Tam Action “Based Upon” A Public Disclasure?

Courts are not in agreement as to when a suit is “based upon” publicly
disclosed information. In the strictest interpretations of “based upon,” courts
have looked to whether the relator actually derived the allegations of the
complaint from publicly disclosed sources.S® This is the preferred interpreta-
tion, because it gives effect to the language of the statute and Congress’ over-
all purpose to protect against “parasitic” relators. Some courts, however,
have looked to the nature of the disclosed information, without focusing on
whether the relator actually relied on those disclosures.

For example, some courts have extended “based upon” to bar claims
even where the qui tam relator added different or additional allegations than
those contained in prior public disclosures.6! Other courts have allowed pub-
lic disclosures to bar subsequent qui tam actions whenever the action is “sup-

Bradiey armored personnel carrier constitute public disclosure); United States ex rel. LeBlanc v.
Raytheon Co., 874 F. Supp. 35, 39 (D. Mass. 1995} (finding that congressional testimony and
published newspaper articles concerning failure of Patriot missile system during Gulf War consti-
tute public disclosures), aff"d withour op., 62 F.3d 1411 (ist Cir)), cert. denied, 116 8. Ct 973
(19986).

59. See supra text accompanying note 54.

60. Several courts have correctly interpreted “based upon” to mean “derived from.” For
example, in United States ex rel Siller v. Becton Dickinson & Co., 813 F. Supp. 410 (D. Md.
1993), rev'd, 21 F.3d 1339 (4th Cir), cert. denied, 115 §. Ct. 316 (1994), the district court dis-
missed a qui tam suit, bolding that it had no jurisdiction because the sllegations contained in the
gui tam suit were based upon a previous civil suit filed by the relator's brother. Jd. at 410-12.
The district court was unconcerned whether the relator’s knowledge of the allegations derived
from the prior civil suit. /d. at 413. On appeal, the Fourth Circuit held that the jurisdictional bar
would apply only if the relator’s knowledge “derived from” the previous civil suit:

We agree that [the relator's] reading of “based upon” as meaning “derived from" is the

only fair construction of the statutory phrase. Section 3730(e)(4)(A)'s use of the

phrase, “based upon™ is, we believe, susceplible of a straightforward textual exepesis.

To “base upon” means to “use as a basis for.” Webster's Third New International Dic-

tionary 180 (1986)(definition no. 2 of verb “pase”). Ruther plainly, therefore, the rela-

tor’s action is “based upon” a public disclosure of allegations only where a relator has
actually derived from that disclosure the allegations upon which his qui tam action is
based.
Siller, 21 F.3d at 1348; see also United States ex rel. Kusner v. Osteopathic Med. Ctr. of Phila.,
Na. 88-9753, 1996 U S. Dist. LEXIS 7389, at *10 (ED. Pa May 30, 1996) (interpreting ‘based
upon” as meaning “derived from").

61. See Federal Recovery Servs., Inc v. United States, 72 F.3d 447, 451 (5th Cir 1995)
(stating that FRS cannot avoid jurisdictional bar simply by adding other claims that are substan-
tively identical to previously disclosed in state court litigation); United States ex rel Precision
Co. v. Koch Indus., 971 F.2d 548, 552 (10th Cir. 1992) (stating that any gui tam action “even
partly based upon publicly disclosed allegations or transactions” is nonetheless “based upon”
such allegations or transactions), cert denied, 113 § Ct. 1364 (1993).
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ported by” the public disclosure or there is a “substantial identity” between
the prior disclosure and the subsequent claims.®

3. Who is an Original Source?

Where a gui tam suit is based upon prior public disclosures, the relator
may still proceed, provided that he or she is an “original source” of the infor-
mation.63 The False Claims Act defines “original source” as

[Aln individual who has direct and independent knowledge of the

information on which the allegations are based and has voluntarily

provided the information to the Government before filing an action

“inder this section which is based on the information.5¢

The key determination, then, is whether the relator has “direct and in-
dependent” knowledge. There is little unanimity concerning what constitutes
wdirect knowledge.” Some courts have held that a relator who learns of in-
formation through “intermediary sources” does not have “direct knowl-
edge.”s5 For example, both the Tenth and Fifth Circuit Courts of Appeal
have held that a corporation did not have direct knowledge where the poten-
tial relators formed corporations which then filed the qui tam actions.®® In
both cases, the information upon which the qui fam action was based was
gathered by individuals who, after incorporation, gave their information to
the corporation.” The corporation then filed the qui tam suit.%® The couris
disallowed the claims, holding that the corporation-relator did not have “di-

62. See United States ex rel DJ. Findley v. FPC-Boron Employees' Club, 105 F.3d 675,
682-84 (D.C. Cir. 1997) {concluding that public disclosure bar applies where relator's complaint
repeats what public already knows, even though they learned about fraud independent of public
disclosures); United States ex rel. Kreindler & Kreindler v. United Tech. Corp., 985 F2d 1148,
1158 (2d Cir. 1993) (stating that court documents available to public constitute public disclosure
as long as allegations are substantially similar to information in court documents); ex rel Preci-
sion Co., 971 F2d at 553-54 (employing 2 wsubstantial identity” test to determine whether qui
tam action is based upon public disclosure); see also United States ex rel. Fine v. Sandia Corp,,
70 F.3d 568, 571 (10th Cir. 1995) (following Precision); Weicinski v. International Bus. Machines
Corp., No. H-95-3387, 1997 U S. Dist. LEXIS 18283, at *30 (S.D. Tex. Oct. B, 1997) (same).

63. 31 U.S.C. § 3730(e)(4)(B) (1994).

64. Id

65. See, e.g., United States ex rel. Devlin v. California, 84 F.3d 358 (9th Cir. 1996) (finding
that relators who told of fraud scheme by otber party lacked ugirect and independent” knowl-
edge), cert. denied, 117 S. Ct. 361 (1996); United States ex rel Barth v. Ridgedale Elec., 44 F3d
699 (8th Cir. 1995) (Bnding that relator who gathered information during visits to work sites, by
reviewing publicly filed pzyroll records, and by interviewing employees did not have direct
knowledge).

66. See Federal Recovery Servs, Inc. v. United States, 72 F.3d 447 (5th Cir. 1995) (finding
that corporztion formed to pursue qui tam lifigation does not have direct and independent
knowledge); Precision Co., 971 F.2d at 554 (some)-

&7. See Federal Recovery Servs., T2 F.3d at 451-52; Precision Co., 971 F.2d at 554.

68. See Federal Recovery Servs., 72 F 3d at 451-52; Precision Co., 971 F2d at 554.
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rect knowledge.”®® “Independent knowledge” has been consistently defined
as “knowledge that is not dependent on public disclosure.””®

The Second and Ninth Circuits have engrafted a third prong, not con-
tained in the False Claims Act and not supported by any legislative history, to
the definition of “original source.” In these circuits, the relator also must be
the source of the information that was publicly disclosed.”! This requirement
is mot only extra-statutory, but also creates difficult proof problems for the
putative relator. The Fourth and Eleventh Circuits have squarely rejected
the Second and Ninth Circuits’ addition of this extra statutory requirement.”?
More recently, the Court of Appeals for the District of Columbia Circuit
added a temporal requirement: the relator must have come forward with the
information prior to the disclosure.”

Based on this brief review, the practical definition of original source dif-
fers considerably between judicial districts, and is subject to ongoing evolu-
tion and occasional revolution.” Whenever an attorney suspects that a
public disclosure has taken place, he or she should be especially careful in
determining whether the relator is or will be considered an original source.

69. See Federal Recovery Servs., 72 F.3d at 451-52; Precision Co, 971 F.2d at 554,

90. United States ex rel. Barth v Ridpedale Elec., 44 F.3d 699, 703 (8th Cir. 1995); see also
United States ex rel. Stinson v. Prudential Ins. Co, 944 F 2d 1149, 1160 (3d Cir. 1991) {(holding
selator who would pot have learned information absent public disclosure did not have independ-
ent information within statutory definition of original source); United States ex rel. Houck v.
Folding Carton Admin. Comm , 881 F2d 494, 504-05 (7th Cir 1989) (bolding relator does not
have “independent” knowledge where there is no evidence to indicate he would bave learned of
claims to funds absent public disclosure), cert. denied, 494 U.S. 1026 (1990).

71. See Chen-Cheng Wang ex rel. United States v. FMC Corp,, 975 F.2d 1412, 1419 (9th Cir.
1992) (siating that “all those who ‘directly or indirectly' disclose zn allegation might qualify as its
original source”); United States ex rel. Dick v, Long Island Lighting Co., 912 F 2d 13, 16 (2d Cir.
1990) (stating that relator must be “directly or indirectly .. a source to the entity that publicly
disclosed the allegations on which [the] suit is based”).

72. See United States ex rel Siller v- Becton Dickinson & Co, 21 F.3d 1339, 1351, 1355 {dth
Cir) (stating that a qui tam plaintiff need not be a source to the entity that publicly disclosed the
allegations oo which the qui tam action is based to be en original source because there is no need
or justification for imposing an additional, extra-textual requirement not intended by Congress),
cert. denied, 503 U.S. 928 (1994); United States ex rel Cooper v Blue Cross and Blue Shield of
Floride, Inc., 19 F 3d 562, 568 n.13 (11th Cir. 1994) (stating that the “relator must also prove he
was the original source of the information fo the entity that disclosed it . ... This requirement
would impose a tough burden on the relator and could discourage citizen involvement, even
when the citizen bas direct and independent knowledge of fraud.") (emphasis in original).

73. See United States ex rel. Findley v. FPC-Boron Employees’ Club, 103 F3d 675 (D.C.
Cir.), cert. denied, 118 S.Ct 172 (1997); see also United States ex rel McKenzie v. Bell S
Telecomm., 123 ¥.3d 935, 943 (6th Cir. 1997) (following Findley in defining original source), cert
denied, No. 97-850, 1998 WL 15487 (U.S. Jan. 20, 1998).

74, Relators are deemed to be original sources of information uncovered during the investi-
gation of the relator’s claims. See United States ex rel. Barajas v. Northrop Corp., 5 F3d 407,
410-11 (9th Cir, 1993) (stating that “If the information supplied by Barajas triggered the criminal
investigation that led to [additional allegations], then Barajas ‘played some part' in the public
disclosures [and therefore qualifies as an original source]"), cert. denied, 114 8. Ct. 1543 (1994).
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B. The “First to File” Bar

The “first to file” bar provides that when a person brings an action under
this subsection, no person other than the Government may intervene or bring
a related action based on the facts underlying the pending action.’s On its
face, the language establishes 2 significant limitation on any party (other than
the government) to intervene in or to file an action related to a previously-
filed qui tam action.”®

The Senate Committee on the Judiciary discussed the “first to file” bar
as follows:

Subsection (b)(5) of section 3730 further clarifies that only the gov-

ernment may intervene in a qui tam action. ‘While there are few

xnown instances of multiple parties intervening in past qui tam

cases, United States v. Balker-Lockwood Manufacturing Co., 138

F.2d 48 (8th Cir. 1943), the Committee wishes to clarify in the stat-

ute that private enforcement under the civil False Claims Act is not

meant to produce class actions or multiple separate suits based on

identical facts and circumstances.”’
In addition to affirming that only the government may intervene in a qui tam
case, the Senate Judiciary Report reflects that Congress intended to bar
later-fled qui tam cases that allege facts describing the same fraud as 2 first-
filed case, regardless of the second-filing plaintiff’s personal knowledge of
those facts.”® Since its implementation in 1986, only a few courts have had
occasion to interpret and apply the “first to fle” bar.”® Most recently, two
district courts in the Eastern District of Pennsylvania have applied the “first
to file” bar. On July 23,1997, the Honorable Donald Van Arisdalen applied
the bar to dismiss causes of action brought by three late filing relators.8® The
late relators filed their suit against SmithKline Beecham Clinical Laborato-

75. 31 U8 C. § 3730(b)(5) (1994).

76. 1t is unclear whether the phrase facts underlying the pending action” would encompass
all information uncovered as 2 result of the relator’s original disclosures. See, e.g., Barajas, 5
F3d at 410 (holding that relator is original source of information uncovered by government
while investigating initial allegations: «If the information supplied by [the relator] triggered the
criminal investigation that led to the {additional allegations], then [tbe relator] ‘played some
part' in the public disclosure of those allegations”)-

77. 5. Rep. No. 345, at 25 (1986), reprinted in 1986 U S.C.C A N 5266, 5290.

78. Id.

79. See, e.g., United States ex rel. Merena V. SmithIdine Beecham Clinical Labs., Inc., No.
93-5974, 1997 U S. Dist. LEXIS 19896, at #64.466 (E.D. Pa. July 24, 1997) (dismissing three late-
filing relators whose claims overlapped those of the original relators); United States ex rel . Hyatt
v. Northrop Corp., CV B7-6892-KN, 1589 US. Dist. LEXIS 18941, at «16 (C.D. Cal. Dec. 27,
1989) (dismissing gui tam suit against Northrop regarding Pencekeeper {MX) Missile program);
Erickson ex rel. United States v. American Inst. of Biological Sciences, 716 F. Supp. 908, 918
(E.D. Va. 1589) (dictum) (barring subsequent gui tam suit where both claims alleged same harm
to government); ¢f. United States ex rel. Dorsey v. Dr. Warren E. Smith Comm. Mental Health,
No. §5-5974, 1997 U.§ Dist. LEXIS 9424, at *14-¥15, *22 (ED. Pa. June 25, 1997) (refusing to
dismiss subsequent gui tam action where facts undetlying second claim where not “identical” to
facts underlying first).

80. See Merena, 1997 U S, Dist. LEXIS 19896, at *64-*66 (dismissing late filing relators
whose claims overlapped those of original relators).
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Hes after it already had entered into a settlement with the government and
the original relators. Because the late-filed cases alleged the same essential
or material facts as the previously-filed and settled actions, Judge Van Art-
sdalen dismissed the late filed claims.8! By contrast, Judge William Ditter, J1.
refused to dismiss a late-filing relator because his claims were not “identical”
to those raised by the first relator.82 Although the two courts used different
language to discuss the scope of the “first to file” bar, their boldings are com-
patible: if the later-filed claims mirror and raise the same issues as the previ-
ous claims, they are barred.®?

C. The “Government was First” Bar

Congress also precluded relators from bringing actions where the gov-
ernment was already party to an action involving the same claims.

In no event may a person bring an action under [the qui tam provi-

sions) which is based upon allegations or transactions which are the

subject of a civil suit or an administrative civil money penalty pro-

ceeding in which the government is already a party.®* ,

The purpose behind this bar is to preclude parasitic suits that merely
raise allegations that the government is already addressing35 The bar has
not been interpreted often. The First Circuit narrowly applied it in a case
where the government was suing a defendant in a non-false claims act case 86
Because the relator was raising a different theory of liability — false claims
act liability — the court did not bar the gui tam suit.5? Further cases un-
doubtedly will clarify this provision.

TII. PRACTICE AND PROCEDURE IN Qur Tanm CaSES

Relator's counsel should act swiftly to investigate claims and to file suit,
because both the “first to file” and the “government was first” jurisdictional
bars dictate that only the first relator to file may maintain an action based on
the same “facts” or “allegations” or “transactions.”®® The qui tam complaint

1. The Court found one claim raised by a Jate-fling relator to be distinct, and atlowed that
claim to go forward. Id.

82, See Dorsey 1997 U S. Dist LEXIS 9424, at *11. :

83, See Merena 1997 U.S. Dist. LEXIS 19806, at *64-*66, (dismissing three late-fling rela-
tors whose claims overlapped those of original relators who filed actions years earlier); cf. Dor-
sey 1997 U.S. Dist LEXIS 9424, at *14-*15, *22 (refusing to dismiss subsequent qui tam action
where facts underlying second claim were not “jdentical” to facts underlying first).

84. 31 U.S.C. § 3730(e)(3) (1994)-

g5, See United States ex rel. Prawer & Co. V. Fleet Bank, 24 F.3d 320, 329 (1st Cir. 1994)
(holding that qui tam action pot barred where prior government suit is based on different “alle-
gations or transactions” than qui tam suit)-

86. Id.

87. Id.

88 See 31 U.S.C. § 3730 (e)(3) (stating that relator cannot bring action based on “allega-~
tioms or trapsactions” which are subject of suit where povernment is party); 31 US.C
§ 3730(b)(5) (stating that relator cannot bring action “based on the facts underlying the pending
[FCA] action™).
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must be filed under seal®® The complaint is not initially served. on the de-
fendant and remains under seal for at least sixty (60) days.%® In practice, the
government usually requests extensions of the seal for a year or more. These
elongated sealing periods can be extremely problematic to the relators be-
cause, during the seal period, additional relators may file claims 9! The addi-
tional late filing relators — when they claim a share in the relator’s award —
will cause delay and additional litigation for legitimate relators.92 Recently, 2
district court judge refused to grant the government’s request for a prolonged
seal period, noting that the limited purpose of the seal is for the government
to investigate whether it wants to intervene in the case.”® Given the severe
prejudice caused to timely filing relators by later filing relators, it is probable
that future requests for extended seal periods may and should be challenged
by relator’s counsel.? Under the statute, the government has the ability to
seek dismissal of late-filed claims.95 Although it has sought dismissal of cer-
tain qui tam actions, ¢ the government often seems content to allow the late-
filing relators to litigate with the legitimate relators to determine which par-
ties will participate in the relators’ award.

89. Compliance with the seal provisions is essential; failure to comply could result in dismis-
sal of the case. See United States ex rel . Pilon v. Martin Marietta Corp., 60 F 3d 995, 996 (2d Cir.
1995) (affirming dismissal of qui tum complaint where relator did not file under seal); seg also
United States ex rel Lujan v. Hughes Aircraft Co, &7 F 3d 242, 245-47 {9th Cir 1995) (stating
that violation of seal provisions does not trigger dismissal per sei court must balance several
factors); United States ex rel Mikes v. Strauvs, 931 F. Supp. 248 (SDN.Y. 1996) (same); United
States ex. rel. Kusner v. Osteopathic Med. Cir. of Phila,, No. 88-9753, 1996 U S. Dist. LEXIS
7386 (ED. Pa Mey 30, 1996) (stating that viclation of seal provision does not support dismissal
where government had smple time to investigate allegations before sezl was broken).

90, 31 U 8.C. § 3730(b)(2) (1994).

91. See, e.g, United States ex rel. Merena v. SmithKline Beecham Clinical Labs., Inc., Na.
93-5974, 1997 U.S. Dist LEXIS 19896, at *55-*56 (E.D. Pa. July 24, 1997) (stating that during
elongated seal period, but after government settled matter in principle, three late filing relators
filed claims, government refused to move to dismiss late filed claims and three original relators
were forced to litigate “first to fle” bar).

93. In Merena, the relators bad not received their portion of settlement proceeds as of Janu-
ary 1998, nearly two years after the case was settled in principal and obe year after the govern-
ment collected the settlement proceeds. As of March 1998, more than two years after the case
was settled in principal and one year after the government collected the settlement proceeds.
The three late relators whose complaints were dismissed have appealed to the Third Circuit
Court of Appeals, which will hear the appeal in June 1998.

93. See United States ex rel. Costa & Thomburg v. Baker & Taylor, Inc. 955 F. Supp. 1188,
1191 (N.D. Cal 1997) (discussing district court's refusal to extend seal on cose under seal for 19
months where government failed to show “a single cogent reason” to maintain seal),

94. Of course, because it is usually in the relator's interest for the government to intervene
in a case, the relator’s counsel must balance the peed for speedy upsealing with the peed to allow
the government sufficient time to decide whether it will intervene.

95. 31 US.C. § 3730(c){(2)(A) (1994) (permitting government to dismiss action over objec-
tion of relator with notice and opportunity to be heard).

96. The government has used its discretion in seeldng dismissa! of relators, but bas withheld
this discretion in instances where 3 Inte-fling relator challenges the legitimate relator’s standing.
See, e.g, United States ex rel Wiliams v. NEC Corp, 931 F2d 1493, 1494 (11th Cir. 1991)
(detailing government attemnpt to dismiss qui tam relator); United States ex rel. Sequoia Orange
Co. v. Sunland Packing House Co, 912 F. Supp 1325, 1340 (E.D. Cal 1995) (same).
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A relator must serve a copy of the complaint and a “written disclosure of
substantially all material evidence and information the person possesses” onl
the United States Attorney and the Attorney General of the United States.??
There is some dispute as to whether the written disclosure, and other com-

munications between the government and relators, are discoverable.”®

During the period while the complaint remains under seal, the govern-
ment is obligated to investigate the allegations and determine whether to in-
tervene in the action® If the government intervenes, then it has the
“primary responsibility for prosecuting the action” and can limit the relator’s
role, upon a showing to the court that the relator’s participation “would in-
terfere with or unduly delay the Government's prosecution of the case."100
If the government does not intervene, then the relator “shall have the right to
conduct the action.”10! The government may dismiss the action over the re-
lator’s objections.!% The right to dismiss, however, is not absolute and will
be reversed by the court if there was no «rational basis” for the dismissal.1%®
Even if it initially declines, the government may intervene at any time, upon
a showing of “good cause.”10%

After the government has intervened, the relator’s counsel and the rela-
tor should assist the investigation in any way possible. The False Claims Act
provides a relator’s share of at least 15%, “even if [the relator] does nothing
more than file the action in federal court” and then sits back and allows the
government to do all of the work.125 Congress intended a larger award for

relators who pitch in and actively assist the investigation.

In those cases where the person carefully develops all the facts
and supporting documentation necessary to make the case and
presents itin a thorough and detailed fashion to the Justice Depart-
ment as required by law, and where that person continues to play an
active and constructive role in the litigation that leads ultimately to
a successful recovery to the United States Treasury, the Court

g7. 37 US.C § 3730(b)(2).

98, See United States ex rel. Burns v. AD. Roe Co, Inc, 904 F. Supp. 592, 594 (W.D. Ky.
1995) (holding that relator’s disciosures ruled not protected by attorney-client or work product
privilege); see also United States ex rel. O'Keefe v. McDonnell Douglas Corp., 918 F. Supp-
1338, 1346 (E.D Mo. 1996) (holding that relator’s written disclosure statements protected by
work product doctrine, discoverable only upon showing w“gybstantial need” and “undue hard-
ship” under Fep. R. Crv. P. 26(b)(3)).

99. 31 US.C. § 3730(b){(4).

100. Jd. § 3730(c)(1), (2).

101. Id. § 3730(c)(3).

102 Id § 3730(c)(2)(A).

103. United States ex rel. Sequoia Orange Co. v. Sunland Packing House Co., 912 F. Supp.
1325, 1340 (E.D. Cal 1995).

104, 31 U.S.C. § 3730(c)(3); see also United States ex rel. Hall v. Schwartzman, 887 F.Supp.
60, 62 (ED NY. 1995) (granting government's motion to intervene in case where it initially
declined intervention).

105. 132 Cong. Rec. H9389 (daily ed. Oct. 7, 1986) (statement of Rep. Berman).
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should award a percentage substantially above 15% and up to
25%.106

In addition to maximizing the government’s recovery, focused assistance
by the relator can speed the investigation, increase the chance of early settle-
ment and eliminate the need for lengthy discovery and a costly trial
Although the variations for meaningful assistance are endless, the following
types of tasks will usually be necessary and should, when possible, be done by
the relator:*07

(1) Collecting relevant documents and presenting them, with de-

tailed explanations, to government investigators.

(2) Observing and reporting ongoing fraudulent activity by the

defendant.

(3) Providing additional information as it develops.

(4) Assisting in the preparation of subpoenas or civil investigative

demands.

(5) Analyzing documents seized by the government and/or pro-

duced by the defendant in response to a subpoena or civil investiga-

tive demand.

(6) Putting the information collected by the government investiga-

tors into context within the defendant company and/or within the

relevant industry.

Additionally, relator’s counsel should provide any and all assistance pos-
sible to bring the case to a swift and satisfactory conclusion. Counsel should
assist in whatever way possible. This list is illustrative only; the actual pos-
sibilities for counsel's assistance are limitless. This assistance often may take
the following forms:1%8

(1) Drafting specific and narrowly tailored subpoenas.

(2) Researching anticipated legal issues.

(3) Assisting in the review, indexing, and categorization of

documents.

(4) Providing updates on the defendant’s activities or on the de-

fendant’s industry.

(5) Serving as the US. Attorney’s "outside counsel,” providing

any and all peeded assistance.

(6) Anticipating the defendants’ responses, litigation strategies,

and negotiation positions.

(7) Actively assisting in pre-trial discovery, depositions, and trial

preparation.

This type of assistance by the relator and his or her counsel is essential to
a successful qui tam action. The government should accept this assistance as
a no-cost way of providing additional legal and investigative resources to the

106. Id.

107. These suggestions are drawn from the authors’ experiences in litigating qui tam ac-
tions. The opportunities for the relator to assist are endless and counsel is urged to maximize his
or her client's usefulness in any way possible.

108. As with the suggestions for the relator’s assistance, this list is drawn from the authors’
experiences and is {llustrative only The possibilities for counsel's assistance are limitless.
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case. Moreover, the relator, who is often an insider, is usually in the best
position to review the defendant’s documents and to describe additional doc-
uments to be requested or individuals to be interviewed. This partnership
between the government and the relator often will enhance the recovery and
is precisely what Congress had in mind when it strengthened the qui tam
provisions.1®®

After successfully concluding a qui fam action, the relator must be pre-
pared to justify his or her entitlement to a particular share of the proceeds.}0
To justify a particular entitlement, counsel should maintain accurate records
of all information provided to the government; consecutively number all sup-
plemental disclosures; log all time spent by the relator reviewing documents
and meeting with government agents; and maintain accurate billing
records.}'! Counsel should, from the outset, keep in mind that determining
the appropriate relator’s share is becoming more and more of a struggle, and
should be careful to prepare for that struggle.

In December 1996, the Department of Justice promulgated internal “Re-
lator's Share Guidelines."}*? The guidelines provide insight as to how the
Department of Justice views relators. The Guidelines instruct Assistant
United States Attorneys to begin their analysis of a relator’s share at 15%,
the statutory minimum. Then, based on enumerated criteria, the Assistant
United States Attorney is to consider whether the percentage should be in-
creased or decreased. The specific criteria identified by the Department of
Justice are as follows:

Ttems for consideration for a possible increase in the percentage:

1. The relator reported the fraud promptly.
2. When he learned of the fraud, the relator tried to stop the
fraud or reported it to a supervisor or the Government.

109. See 132 Cong. Rec, H9888 (daily ed Oct. 7, 1986) (statement of Rep. Berman) (“The
law that we vote on todey is intended to encourage 2 working partnership between both the
Government and the qui tam plaintiff ™).

110. Despite Congressional intent to the contrary, and the pro-relator positions enumerated
by the Iast several Attorney Generals, the Justice Department has taken strong and vonecessa-
rily adversarial positions against relators in the past. See, e.g., United States ex rel. Taxpayers
Against Frand v. General Elec Co, 41 F3d 1032 (6th Cir. 1994) (considering Department of
Justice and General Electric's attempt to reduce relator’s share and attorney's fees after qui fam
case settled for over $59 million); United States ex rel. Neher v. NEC Corp., 11 F 3d 136, 138
(11th Cir. 1993) (rejecting Justice Department argument that his estate had no entitlement to
recovery from $34 million settlement with defendant, and allowing relator's estate to substitute);
United States ex rel. Shearer v. NEC Corp., 53 F3d 1284 (1ith Cir. 1995) {unpublished) (man-
dating 15% relator’s share despite Justice Department argument that relator's estate is not enti-
tled to recovery because government never intervened, but settied claims without notice to court
or relator).

111, Accurate billing records also will avoid or minimize problems related to collecting at-
torneys’ fees from the defendant.

117. These internal guidelines were not published by the government. They were recently
obtained through the Freedom of Information Act and published by Taxpayers Agaiost Fraud.

See 11 TAXPAYERS AGAINST FRAUD, FaLse Crams Act anp Qui Tam QUARTERLY REVIEW
(Oct. 1997).
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10.

11.

12.
13.
14,
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The qui tam filing, or the ensuing investigation, caused the
offender to halt the fraudulent practices.

The complaint warned the Govemment of a significant
safety issue.

The complaint exposed 2 nationwide practice.

The relator provided extensive, first-hand details of the
fraud to the Government.

The Government had no knowledge of the fraud.

The relator provided substantial assistance during the in-
vestigation and/or pretrial phases of the case.

At his deposition and/or trial, the relator was an excellent,
credible witness.

The relator’s counsel provided substantial assistance to
the Government.

The relator and his counsel supported and cooperated
with the Government during the entire proceeding.

The case went to trial.
The FCA recovery was. relatively small.

The filing of the complaint had a substantial adverse im-
pact on the relator.

Items for consideration for a possible decrease in the percentage:

1.
2.

3.

The relator participated in the fraud.

The relator substantially delayed reporting the fraud or

filing the complaint.

The relator, or relator's counsel, violated one of the fol-

lowing FCA procedures:

a. the complaint was served on defendant or was not
filed under seal;

b. the relator publicized the case while it was under seal;
and/or

c. the statement of material facts and evidence was not
provided.

The relator had little knowledge of the fraud and only

suspicions.

The relator's knowledge was based primarily on public

information.

The relator learned of the fraud in the course of his Gov-
ermnment employment.

The government already knew of the fraud.

The relator, or relator’s counsel, did not provide any help
after filing the complaint, hampered the government’s ef-
forts in developing the case, or unreasonably opposed the
government’s positions in litigation.

The case required a substantial effort by the government
to develop the facts to win the lawsuit.

41
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10. The case settled shortly after the complaint was filed or
with little need for discovery.!*?

In reviewing that which the Department of Justice considers important
in determining an appropriate relator’s share, it is interesting to keep in mind
that Congress provided a minimum 15% share for relators who do nothing
more than file a complaint.1'* A larger share, up to 25% in an intervened
case and 30% in a non-intervened case, is appropriate based on the relator’s
wsubstantial contribution” to the prosecution of the action.’’> Many of the
Justice Department's criteria are not related to Congress’ sole criterion, the
relator’s “substantial contribution.”

Several of the government's criteria, mOreover, will needlessly prolong
cases and could chill future relators from coming forward. For instance, the
government seems to believe that the relator’s share should be larger where a
case is litigated.136 The government’s ISCOVeEry, however, is often greatest —
and the relator’s assistance the most valuable — where the government’s in-
vestigation proceeds directly to settlement, without the need for costly and
lengthy discovery and trial 117 Similarly, by creating artificial obstacles to a
full relator recovery (ie. whether the relator “tried to stop the fraud,”
whether the relator had “only suspicions” about the fraud, whether the rela-
tor “reported the fraud promptly,” etc.) the government could dissuade po-
tential relators, and their counsel, from filing meritorious complaints. The
Department of Justice’s guidelines should be refined to better effectuate
Congress’ purpose of encouraging more qui tam suits.

IV. Success oF THE Qur Tam PROVISIONS SiNcE THE 1986 AMENDMENTS

Since the 1986 Amendments, qui fam suits have proved successful be-
yond even Congress’s expectations. Recoveries to the United States Treas-
ury as a direct result of qui tam suits exceed $1.8 billion.1*® During the same
period, total recoveries to the government in civil fraud cases were over $4

113. Department of Justice, Relator's Share Guidelines (Dec. 1996) (internal
memorandum).

114. See 132 Cong. Rec. H9389 (daily ed. Oct. 7, 1986) (statement of Rep. Berman) (“If
the government comes into the case, the person is guaranteed 2 minimum of 15% of the total
recovery even if that person daes nothing more than file the action in federal court™).

115. 31 U.S.C § 3730(d) (1994).

116. See Items for Consideration for 2 Possible Decrease in the Percentage Nos. 10 (“The
case settled shortly after the complaint was filed or with litde need for discovery.”) and 12 (“The
case went to trial ™), listed in Relator’s Share Guidelines, supra note 113.

117. Numerous large False Claims Act settiements occurred prior fo any litipation. For
example, the government’s recent $325 million settlement with SmithKline Beecham Clinical
Laboratories and $180 million settlement with the Laboratory Corporation of America both
occurred before litigation and before the government filed a complaint.

118. Department of Justice Press Release No. 95-542, “Justice Department Recovers over
$1 Billion in Qui Tam Awards and Settlements,” {Oct. 1995). The Justice Department has pot
yet officially updated these 1995 statistics, but has provided updated figures in pleadings filed in
federal court. See, ¢ g , Response of United States to Motion of Relators for Determination of
Relators' Share, and Motion to Dismiss Relators as to « Antomated Chemistry” Allegations, in
United States ex rel. Merena v SmithKline Beecham Corp., No 93.5974 (ED Pa filed Dec. 22,
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billion.11® Relators’ successes have been increasing rapidly, culminating in
February 1996 with the single largest qui tam recovery 1o date: $325 million
recovered from SmithKline Beecham Clinical Laboratories, Inc.}2? This is

precisely the boost to enforcement that Congress sought in passing the 1986
Amendments.

As the statute becomes more widely understood and its use expanded,
recoveries to the government from qui tam relators will undoubtedly rise. As
illustrated by the tables below, the number of gui tam suits filed is accelerat-
ing each year and recoveries are steadily trending upward.

QUI TAM FILINGS
1987 33
1988 60
1989 95
1990 82
1991 90
1992 119
1993 131
1994 221
1995 274
1996 363
1997 529

QUI TAM RECOVERIES
1987 $200,000
1988  $2 million
1989  $32 million
1990  $40 million
1991  $36 million
1992 $124 million
1993 $193 million
1994 $379 million
1995 $243 million
1996 $142 million
1997 $641 million*®
By strengthening the relator’s and counsel's role in fraud enforcement,
Congress also enabled relators, armed with valuable inside information, to
uncover sophisticated schemes that may have gone undetected. In addition,
qui tam relators continue to bring novel theories of false claims, thereby ex-
tending the reach of the False Claims Actl122

1997), at 58-59 (acknowledging recoveries of over $1.8 billion in gui fam cases in which the
government intervened since the 1986 Amendments).

119. Response of the United States, No. 93-5974, at 58-39

120. The authors are counsel to the lead relator in Merena.

121, See Department of Justice Press Release No. 95-542, supra note 118.

122. For example, in June 1996, a relator recovered $4.6 million from a company that
dumped sewage into a river. The government declined to intervene in the case, and the relator
proceeded under the theory that the company's failure to disclose the dumping, as required by
its government contracts, turned its bills for services into false claims. See United States ex rel.
Davis & Dennison v. M/G Trans. Servs., Inc., No-C1-92-1001 (S.D. Ohio) (settled June 1996). In



4 TEMPLE LAW REVIEW [Vol. 71

The 1986 Amendments also provided the government with a meaningful
addition to its fraud enforcement resources. In cases where the government
intervenes, the qui tam relator and his or her counsel often materially assist
in the investigation and litigation of the case. Where the government de-
clines intervention, the relator's role is even more dramatic. Under the stat-
ute, if the governrment declines intervention, the relator is free to investigate

and prosecute the claim on his or her own.}?

Through 1995, qui tam relators have collected more than $25 million in
cases where the government chose not to intervene.}?* Simce then, there
have been many more relator-led recoveries in cases where the government
declined to intervene. For example, in two non-intervened cases that were
settled during the summer of 1996, relators obtained over $6.8 million for the
government.?> More recently, after a twelve year battle, a relative in a non-
intervened case obtained a $310 million jury verdict against FMC Corpora-
tion for its misrepresentations concerning safety plans in the Bradley Fighting
Vehicle.}26 Hercules Inc. recently settled, for $55 million, a ten year old
whistleblower suit alleging widespread falsification of inspection records in
various nuclear-tipped missile programs,}?” In these cases, the government
collects at least seventy percent (70%) of the recovery, even though it de-
cided to let someone else — the qui tam relator and counsel — proceed with
the lawsuit.

another novel action, the State of New York and several of its state colleges paid over §25 mil-
lion to settle a qui tam suit alleging the misuse of federal funds earmarked for training social
service employees. See United States ex rel. Denoncourt v. New York State Dep’t of Social
Servs., No. 92-2808 (D.DCY (settled Dec. 1994), More recently, in United States ex rel.
Branham v. Mercy Health Systern, No C-1-96-396 (8.D. Ohio) (unsealed in July 1997), the relator
disclosed that a hospital created, in effect, two sets of patient billing files that it used to double
bill services that should have been included in the fat rate for the hospital stay.

173. 31 U.S.C. § 3730 (c)(3) (1994).

124. See Wriliam STRINGER, THE 1986 FaLsE CLamis ACT AMENDMENTS: AN ASSESS-
MENT OF Economc IMpacT 23 (1996).

125. A group of family practitiopers in San Diego agreed to settle a non-intervened qui am
case for §2 2 million. See Burns v. Family Practice Assocs., No. 91-1325-K(POR) (S.D. Ca ) (set-
tled July 1996) In that case, the government's failure to intervene did not reflect any lack of
merit, but resulted from 8 Jack of resources at the United States Attorney's Office. Even though
the government never formerly intervened, it played 2 large role in structuring the settlement,
according to relator’s counsel. See, e.g., San Diego Provider Pays $2.2 Million to Settle Qui Tam
Action Alleging Fraud, Medicare Rep. (BNA) at 947 (Aug. 2, 1996); see also Davis & Dennison,
No. C1-92-1001 (S.D. Ohio) (settled June 1996) (allowing payment of $4.6 million to settle non-
intervened qui fam suit).

126. See Lee Gumes, Whistle-Blower's Quest may lead to 3100 Million Jackpot, Wa11.51. 3.,
May 13, 1998, at D3.

127. See Andy Pasztor, H ercules Settlement Sets New Standards, WALL ST. T, May 18, 1998
at Ad.
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V. CHALLENGES TO THE Qw/ JaM PROVISIONS OF THE
Farse CLams ACT

Success has not shielded the qui tam provisions from attack from the
judiciary, special interest groups and, oost surprisingly, the Department of
Justice. The attacks from the judiciary — including the expansion of the pub-
lic disclosure bar and the narrowing of the original source exception fo that
bar — are discussed above. The challenges from industry and the Depart-
ment of Justice are addressed below.

A. Industry Anacks on the Qui Tam Provisions

Qui tam relators have become 2 serious concern for industries that rely
on government contracts. In the past, these industries may have been sub-
jected only to periodic and oftentimes pre-arranged audits by government
agencies. While these audits occasionally uncovered fraud, more extensive
problems often went undetected. Since the 1986 Amendmeunts, however,
every employee is a potential whistleblower with incentive to seek out fraud.
It is not surprising, therefore, that industry interest groups have squared off
against qui tam relators.

Until October 1997, seventeen cases held that the gui tam provisions are
constitutional.128 On October 21, 1997, the Honorable Kenneth M. Hoyt, a
federal district court judge in Houston, disregarded the seventeen prior deci-
sions, and held that allowing a qui tam relator to go forward in a non-inter-
vened case would be an unconstitutional delegation of power.1??

Industry titans have long pressed for the invalidation of the qui tam pro-
visions. For example, last year, Hughes Aircraft, represented by former So-
licitor General and Whitewater Independent Counsel, Kenneth W. Starr,
petitioned for certiorari on a wide assortment of challenges to the gui tam
provisions of the FCA, including constitutional challenges.}*® Industry
groups — including the Electronic Industries Association, the National Se-
curity Industrial Association, and the Shipbuilders Council of America —
filed an amicus curiae brief urging Supreme Court review.13 The industry

128, See, e.g., United States ex rel. Kelly v. Boeing Co, 9 F3d 743, 745 (9th Cir. 1993)
(holding qui tam provisions do not violate separation of powers doctrine, appointments clause,
constitutional standing requirements, or due process clause), cert denied, 114 S. Ct. 1125 (1994);
see also Court says whistleblower can’t pursie case if government doesn’t intervene, 2 Healthcare
Deily Rep (BNA) (October 29, 1997) (citing United States ex rel. Joyce Riley v. St Luke's
Hosp., No. H-94-3996 (8.D. Tex Oct. 24, 1997) (Honorable Kenpeth M. Hoyt)).

129. United States ex rel- Riley v St. Luke's Episcopal Hosp, No. H-94-3996, 1997 WL
679105, at *8 (S D. Tex. Oct. 21, 1997) Analysis of Judge Hoyt's opinion is beyond the stope of
this article. Nevertheless, with so much contrary authority, it appears likely that Judge Hoyt's
holding may not survive the appellate process.

130. See United States ex rel. Schumer v. Hughes Aircraft Co., 63 F.3d 1512 (9th Cir. 1995),
vacated, 117 8. Ct. 1871, 1874 (1997) {determining whether 1986 amendment to FCA removing
bar to gui tam suits where government already possessed relator's information applied retroac-
tively to qui tam suits involving information submitted prior to amendment's enactment).

131. Qui Tam Litigation: Indusiry Associations File Amicus Brief Opposing Ninth Circuit's
Schurmer Decision 65 Fed. Cont. Rep. (BNA) 18 (May 6, 1996). The following groups filed ami-
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groups again denounced the gui tam provisions as unconstitutional. The
Supreme Court accepted certiorari, but specifically declined to rule on the
constitutionality of the qui tam provisions.}3 Ultimately, in Hughes Aircraft,
the Supreme Court ruled on 2 DaIrow procedural ground (retroactivity of the
1986 Amendments), and thereby avoided all substantive constitutional issues.
Moreover, in its current term, the Court has no qui tam cases OL its
docket.13 The Court denied certiorari on an appeal from the United States
Court of Appeals for the District of Columbia Circuit that presented issues

surrounding the meaning of “based upon” and the definition of “original
source.”134 ‘

Tn addition to the attempts to undo the qui tam provisions in court, in-
dustry groups have commenced an extensive lobbying effort for legislative
change. For example, 2 consortium of defense contractors and healthcare
providers has lobbied to nullify the key reforms of the 1986 Amendmeunts to
the FCA.135 Most recently, the American Hospital Association has orches-
trated the introduction of the “Health Care Claims Guidance Act” which
would increase the government’s burden of proof, and reduce its damages in
false claims act suits.136 It is unclear if the industry-led coalition has made
any progress. It is clear, however, that Senator Charles Grassley, who spon-
sored the 1986 Amendments and who sits on both the Senate Judiciary and
Governmental Affairs Committees, and Representative Howard L. Berman,
who co-sponsored the 1986 Amendments, are expected to defend the legisla-
tion and oppose the industry-led initiative.1>?

cus curiae briefs supporting Hughes' substantive provisions: FMC Corporation; The ‘Washington
Legal Foundation; Aerospace ndustries Association of America; Northrop Grumman Corpora-
tiom; Lockbeed Martin Corporation; Chamber of Commerce of the United States of America;
Electronic Industries Association; National Security Industrial Association; Shipbuilders Council
of America; Association of American Medical Colleges; The American Hospital Association;
znd the American Medical Association.

132, United States ex rel. Schumer V. Hughes Aircraft, Co,, 117 S. Ct. 1871, 1873-75 (1997).

133. Id.

134. United States ex rel. Findley v. FPC - Boron Employees’ Club, 105 F.3d 675, 683 (D.C.
Cir.), cert. denied, 118 §. Ct. 172 (1997)-

135. The industry-led proposals would require proof of actual knowledge” of the falsity of
information submitted to the government. This would eviscerate the 1986 Amendments’ stan-
dards of “deliberate ignorance” and/er ureckless disregard.” Additionally, the industry-led pro-
posals would elevate the burden of proof to “clear and convincing evidence,” instead of the
“preponderance of evidence” standard adopted in the 1986 Amendments and employed in virtu-
ully all other civil causes of action. Liberalization of False Claims Act Standards, Burden of
Proof Being Sought, Medicare Rep. (BNA) at 204-05 (Feb. 23, 1996).

136. H.R. 3523, 105% Coung,, 2d Sess. (introduced March 19, 1998). The Senate version of
the bill, §. 2007, was introduced by Sen. Thad Cochran (R-MS) on April 29, 1998.

137. In a recent press conference, both Senator Grassley and Representative Berman reaf-
firmed their commitment to the 1986 Amendments to the False Claims Act. Senator Grassiey
stated, in part:

Today, I'm happy to report that President Lincoln's strategy {to enlist private citizens in

the war against waste and fraud] is bard at work for American taxpayers. In 1986, we

gave a facelift to Lincoln’s law. The qui fam amendments bave enabled courageous,
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B. Department of Justice Treatment of Qui Tam Relators

Perhaps most surprising is the Department of Justice’s curious track rec-
ord for mistreating gui fam relators and challenging their entitlement to
share in the proceeds of successful qui tam actions.!38

For example, the Department of Justice, without legislative support in
the statute, has advocated that all government employees should be pre-
cluded from acting as qui tam relators.’*® Some courts have adopted various
imitations on the ability of government employees to act as relators.24® No
court, however, has adopted the Department of Justice’s position, which
would enact an absolute bar to government employee relators.

modern-day citizens to come forward, contribute their time and resources, and work

with the government to combat fraud. The result is remarkable.

Senator Grassley, News Conference on Qui Tam Amendments to the False Clairss Act (July 31,
1996).

138. The Department of Justice lobbied Congress, while the 1986 Amendments were being
debated, not to enhance the relator's role.

The Department continues to strongly oppose significant changes in the qui tam or

citizen suit provisions of the False Claims Act. The amendments to expand this right of

citizen action presents serious problems, given the history of misuse of the existing
statute . . . . [Q]ui tam suits have rarely brought to light significant evidence about fraud
against the government.
HR. Rer. No. 99-660, at 64 (1986) (including letter received from John R. Bolton, Assistant
Attorney General, United States Department of Justice).

139, See, e.g , United States ex rel. Williams v. NEC Corp-, 531 F.2d 1493, 1501 (11th Cir.
1991) {*We can read no general prohibition against government employees as qui tam plaintifis
into the 1986 False Claims Act, as the United States would apparently bave us do."); United
States ex rel. Hagood v. Sonoma County Water Agency, 929 F.2d 1416, 1419 (5th Cir. 1991)
{“The United States Further argues that the *public disclosure' required by the statute occurred
when [the relator] as a government employee ‘disclosed’ to himself as a2 member of the public
the information on which he based his suit . .. The notion that we should subdivide [the relator]
into his governmental self and his nongovernmental self is too metaphysical a contention for the .
interpretation of a plain Congressional enactment.”), appeal after remand, 81 F.3d 1465 (9th
Cir.), cert denied, 117 S. Ct. 175 (1996); United States ex rel. McDowell v. McDonnell Douglas
Corp., 755 F. Supp. 1038, 1033 (M.D. Ga. 1991) (“Government employees, the United States
argues, can never qualify as original sources for the purposes of the [False Claims] Act"), aff'd,
999 F.2d 1383 (1993).

140. See, e.g., United States ex rel. Fine v. Chevron, US.A. Inc., 72 F.3d 740, 741 (9tk Cir,
1995) (finding that assistant manager of Western Region Audit Office for Office of Andits of
Office of Inspector General at U.S. Department of Energy cannot be relator because he cannot
“yoluntarily” disclose information when it was his job to do 50), cert. denied, 116 8. Ct. 1877
(1996); United States ex rel. Leblanc v. Raytheon Co, Inc, 913 F2d 17, 20 (1st Cir. 1990) (stat-
ing that OIG Auditor has no “independent knowledge” of fraud since “fruits of his effort belong
to his employer™), cert denied, 499 U.S. 921 (1991); United States ex rel. Burns v. A.D. Roe Co,,
919 F. Supp. 255, 258 (W D. Ky. 1996) (dismissing qui tam action because relator, prime contrac-
tor for modernization of naval weapons system, could not have “direct and independent” knowl-
edpe of frand because he “was obligated, under terms of employment, to report fraud”); United
States ex rel. Fine v. Advanced Sciences, Inc., 879 F. Supp. 1092, 1055 (D N.M. 1995) (precluding
OIG employee from bringing qui fam suit based on information learned oo job); McDowell, 755
F. Supp. at 1040 (denying motion to dismiss qui tam action brought by government employee; “it
is unclear, upon the present facts and allegations, whether plaintiff’s actions in this pursuit were
part of her job description or the product of ber independent efforts™).
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The Department of Justice also has aggressively attempted to diminish
relators’ roles in the litigation and to reduce or preclude their share of the
proceeds. For instance, in a 1984 qui tam case filed by Jack Gravitt against
General Electric, the Department of Justice stayed civil discovery and
opened a criminal investigation.14? Mr. Gravitt was precluded from taking
discovery and the Department of Tustice refused to take civil discovery.2#?
When the court set the matter for trial, neither the government nor the rela-
tor could prove the allegations because they had not conducted discovery.143
Thus, the Department of Justice, finding itself against 2 firm trial date, ac-
cepted General Electric’s offer to settle the matter for $234,000.144 After
accepting General Electric’s offer, the Department of Justice told Mr. Gravitt
that he could not review the information supporting the settlement.1*? More-
over, the Department of Justice threatened Mr. Gravitt, telling him that if he
did anything to stop the settlement, he not only would be precluded from
receiving his relator’s share but also would have to pay the Department’s
legal expenses.!¥6 When Mr. Gravitt indicated that he would challenge the
sufficiency of the settlement, the Department of Justice attempted to have his
case dismissed.14? Ultimately, Mr. Gravitt succeeded in having the settle-
ment set aside by a district court judge.}4® Mr. Gravitt and his counsel pro-
ceeded to build the case against General Electric. On the eve of trial,
General Electric settled the suit for $3.5 million.14®

In another case, after the government collected nearly $60 million from
General Electric based on information provided by Chester Walsh, the De-
partment of Justice vigorously attempted to keep Mr. Walsh from sharing in

141, Uuited States ex rel. Gravitt v, General Elec Co., 680 F. Supp. 1162, 1163-64 (S.D.
Ohio 1987) cert. denied, 488 U.S. 901 (1988). For a description of this case written by Mr.
Gravitt's attorneys, see HELMER ET AL., supra note 2, at 1-6. .

142, United States ex rel Gravitt v. General Elec. Co, 680 F. Supp 1162, 1163-64 (SD.
Ohio 1987).

143. HELMER ET AL., Supra note 2, at 2-6.

144, Id. at 3.

145 Id. at 3.

146 Id. Mr. Gravitt testified before. the United States Senate and House of Representa-
tives during hearings related to the 1986 Amendments to the False Claims Act. False Claims
Reform Act, 1986: Hearing on 5. 1562 Before the Subcornm. on Administrative Practice and Pro-
cedure of the Senate Comm. on the Judiciary, 99th Cong. 49-61 (1985) (statcmenls of John M-
Gravitt and James B. Helmer, Jr, Esq); [hereinafter Hearing on 5.1562] False Claims Amend-
ments: Hearings Before the Subcomm. on Administrative Law and Governmental Relations of the
House Judiciary Comm., 99th Cong. 339-92 (1986) (statements of Joln M. Gravitt and James B.
Helmer, I, Esq) [hereinafter False Claims Amendments].

147. Hearing on S. 1562, supra note 143, at 49-61; False Claims Amendments, supra note
143, at 339-92.

148. Hearing on S. 1562, supra note 143, at 49-61; False Claims Amendments, supra note
143 at 339-92.

149. Hearing on S. 1562, supra note 143, at 49-61; False Claims Amendments, supra note
143 at 339-92.
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Force.158 The government initially attacked Mr. Williams, seeking to have
his case dismissed because he was a government employee.!>® The govern-
ment prevailed at the district court level and, while the dismissal was on ap-
peal, settled the allegations with NEC for $34 million without informing Mr.
Williams or his counsel.16® Moreover, despite the settlement, the govern-
ment denied Mr. Williams any share of the recovery.16! Mr. Williams learned
of the settlement in a radio broadcast.162 Later, when Mr. Williams learned
that he was terminally ill with cancer, he moved to preserve his testimony by
deposition.1®* The government vigorously opposed that motion, which was
ultimately denied, and continued to refuse to pay any of the relator’s share to
Mr. Williams to defray his medical expenses and o lessen the burden of his
last days.164 After he died, the government fought the substitution of Mr.
Williams' estate as the relator, arguing that his rights as a relator (if any) died
with him 163

Mr. Williams' case went to the Eleventh Circuit Court of Appeals
twice.166 During its second trip, the Eleventh Circuit chided the government
for mischaracterizing the procedural history, for making “duplicitous state-
ments” alleging that Mr. Williams had breached the seal provisions,'¢? for
flagrantly violating the qui tam statute by settling Mr. Williams’s allegations
without notifying him or the court, and for repeatedly making the false accu-
sation that Mr. Williams withheld the name of a material witness from his Air
Force superiors.168 In the end, after five years of bitter litigation, Mr. Wil-
liams’ estate was awarded 15% of the $34,000,000 settlement.!é® Most re-
cently, the Department of Justice tried to limit several of the relator’s share
to two relators who helped the government obtain a $325 million settlement
from SmithKline Beecham Clinical Laboratories. Despite the fact that the

158. United States ex rel. Williams v. NEC Corp., 931 F2d 1493, 1494-96 (11th Cir 1991)
(reversing district court dismissal of Mr. Willams' gui fam action despite government
objections)-

159. Id . at 1499

160. United States ex rel. Williams v. NEC Corp , No. 922854, slip op. at 7-B (11th Cir. Apr.
28, 1995). The most complete discussion of the procedural background of this case is contained
in the 11th Circuit's third opinion in the case. Unfortunately, the 11th Circuit chose not to
publish this opinion. See United States ex rel. Williams v. NEC Corp., 53 F.3d 1284 (11th Cir.
1995) (unpublished opinion).

161. Williams, No. 92-2854, slip op. at 8.

162. Id. at 1.

163. Id. at 15.

164. Id.

165. Id. at 19.

166. United States ex rel. Williams v. NEC Corp., 11 F3d 136 (11th Cir. 1994); United
States ex rel. Willizms v. NEC Corp., 931 F.2d 1493 {1ith Cir. 1991).

167. United States ex rel Williams v. NEC Corp, No 97-2854, slip op. at 17 (11th Cir. Apr.
28, 1995). Williams, No 92-2854, slip op. at 17 In fact, the government breached the seal and
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relators who worked side by side with government investigators for more
than two years, the Department of Justice contended that the realtors’ assist-
ance was unnecessary. After extensive litigation, the district court awarded
the relators over $52 million, or 17% of the settlement.1”® The district court
noted that, in attempting to deny the relators their statutory entitlement, the
Department of Justice attorneys “seek to take far more credit for the overall
success of the proceedings than is righly due” and “minimize the contribu-
tions of the relators in order to lower their ultimate award.”"

Initially, it seems counterintuitive that the Department of Justice would
be hostile to gui tam relators. While high ranking members of the Depart-
ment of Justice have given the statute “lip service,” these public pronounce-
ments of support for the statute are at times belied by the Department’s
positions against relators. Several factors may explain why dealings between
relators and the Department of Justice are sometimes strained. First, qui tam
relators, by design, encroach upon the government's traditional ability to
control its enforcement priorities. In the past, government agencies alone
determined where enforcement resources would be deployed and which
fraud schemes merited investigation. With the explosion of gui tam litigation,
resources need to be allocated based on cases presented by relators. With
successful prosecutions and recoveries increasing at an astronomical rate, this
loss of autonomy should not trouble Congress or taxpayers. Government
agencies, however, have had a hard time making the change.

In addition, the government agencies that are charged with combating
fraud cannot help but feel threatened by private citizens who allege new and,
at times, massive schemes that have eluded detection and prosecution. The
agencies’ defensiveness is unwarranted. Due to budgetary restraints, these
government agencies often are not given adequate resources or time to inves-
tigate the multiplicity of schemes perpetrated on the government.!”? Rela-
tors armed with inside information, moreover, have a head start on
investigators who may begin with little knowledge of the defendant's busi-
ness practices. There should be little surprise that these insiders can uncover
frand schemes that otherwise would go undetected. The success of relators
should be cause for celebration, not alarm, by these government agencies.

The Department of Justice’s uneasiness with relators also seems to stem
from a misperception of the relator’s role. It appears that, after the success-
ful completion of a significant qui tam suit, the Department of Justice im-

170. See United States ex rel. Merena v. SmithKiine Beecham Clinical Laboratories, Inc,,
No. 93-5974, 1998 U S. Dist. Lexis 2028, at *10 (E.D. Pa. Feb. 25, 1998) (awarding partial sum-
mary judgment to relators for $9.73 million); United States es. rel Merena v. SmithKline
Beecham Clinical Laboratories, Inc, No 93-5974, 1998 U.S. Dist. Lexis 5077, at *102 (E.D. Pa.
April 8, 1998) (awarding additional $4231 million to relators).

171, Id At *98-99.

172, In fact, Congress noted that the private-public partoership fostered by the qui tam
provisions would help ameliorate the “resourcs mismatch” between government agencles and
“large, profitable corporations [which are} . . able to devote many times the manpower and
resources available to the Government” S. Rep. No. 99-345, at 8 (1986), reprinied in 1986
US.CCAN. 5266



52 TEMPLE LAW REVIEW [Vol. 71

properly views the relator as a claimant against money that rightfully belongs
in the United States Treasury. Indeed, in a letter submitted to Senator
Grassley, Stuart M. Gerson, then Assistant Attorney General, bluntly voiced
the Department of Justice's opposition,

[Wihile I fully support the dual purposes of qui tam — to encourage
the reporting of fraud against the government and to compensate
generously those which take the risks in coming forward — I ques-
fion whether it is really necessary to divert sums of this nature from
the Treasury to qui tam relators in order to achieve these goals.1?3

In keeping with this view, the relator and the government are locked in a
classic zero-sum game, where one’s gain must, by definition, be another’s
loss. This is unfortunate. In passing the 1986 Amendments, Congress in-
tended to create a partmership among relators, their counsel, and the govern-
ment. At the conclusion of a successful action, each partner was to be
rewarded fairly, without rancor or resentment. The money allocated for the
relator’s share is not “diverted” from the Treasury. The vast majority of the
recovery (between seventy and eighty-five percent) is “paid into” the
Treasury.

Instead of resisting inroads created by relators, the government should
recognize and seek ways to maximize their potential. For example, informa-
tion provided by relators could be converted into windfalls for the Treasury.
The government is free to build upon and “franchise” its fraud enforcement
actions by using information provided by a relator about one company or
entity and bringing a series of similar cases against different companies or
entities. This is being done with increasing success nationwide.l’ In cases
where the government “franchises” a qui tam suit, the government enjoys
multiple recoveries while the relator shares in the proceeds of only those
actions for which he or she provided information.

173. Letter from Assistant Attorney Genperal Stuart M. Gerson to Senator Charles E.
Grassley, in HELMER EY AL., supra note 2, at 583-87 (1994).
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rently, there are several significant “nationwide projects” addressing industry-wide fraudulent
practices at bospitals. The first project, called “Physicians at Teaching Hospitals,” is focusing on
Medicare billings for services provided by interns and residents. See, e.g., Marc S. Raspanti and
David Laigaie, Teaching Hospitals Face Difficult Risk Analysis, THE LEGAL INTELLIGENCER
(Philadelphia), Jan. 12, 1996 at __. is project initially resulted in & $30 million settlement
from the Hospital of the University of Pennsylvania. Recently, Thomas Jefferson University
Hospital agreed to pay $12 million asa result of the same investigation. Dauiel Rubin, Medicare
Overbilling by Jefferson Penalized, PriLa. INQUIRER, Aug. 23, 1996, at Al. Although the OIG
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some geographic areas. The second project, widely known as the “72-Hour DRG Window Pro-
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Settlement Provision For Pre-, Post-Claims Review, 7 Medicare Rep (BNA) 323 (Mar. 22, 1996).
The final project is focused on billings by hospitals who transfer patients to another hospital but
bill Medicare as if the patient was discharged. See, e.g., Government fo Begin National Transfer-
Discharge Claims Recovery, 7 Medicare Rep. (BNA) 944 (Ang, 2, 1996).
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The threat posed by gui tam relators also has had a major impact on
corporate regulatory compliance. Many responsible government confractors,
in an effort to avoid qui tam actions, have placed regulatory compliance on
the top of the corporate agenda. These contractors have designed and imple-
mented comprehensive corporate compliance programs that attempt to maxi-
mize the likelihood that the contractor, and its employees, understand and
obey the federal regulations that govern their industries. Compliance pro-
grams often lead to the voluntary disclosure of problems by responsible con-
tractors.l’ In addition, the government can focus its limited enforcement
resources on contractors who have not adopted effective compliance
Programs.

CONCLUSION

Private citizens, acting as whistleblowers under the qui tam provisions of
the False Claims Act, have enhanced the government’s anti-fraud enforce-
ment efforts. As familiarity with the qui tm provisions spread,
whistleblowers undoubtedly will expose additional fraud against the United
States Treasury. Despite their unprecedented successes, whistleblowers find
themselves under attack from several quarters, including industry, the judici-
ary, and, at times, the Department of Justice. In time, as the benefits of
whistleblower-led suits — in terms of recoveries and fraud deterrence — are
more widely appreciated, these attacks should subside, thereby enabling the
private-public partnership initially envisioned over 130 years ago by Presi-
dent Lincoln and recently strengthened by Congress to fiourish.

175. For example, Olympus America, Inc. recently agreed to pay the government $22.8 mil-
fion to settle allegations concerning the sale of overpriced medical equipment to the Veterans
Administration. The settlement resulted from Olympus' voluntary disclosure of irregularities.
See, e.g.,11 TaAXPAYERS AGAINST FRAUD, FALSE Cramvs Act anND Qui Tam QUARTERLY Re-
view at 37 (Oct,, 1997).



